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PREFACE 


This book is intended primarily to supply the need 
of a text-book for Undergraduates of the Indian 
Universities and in particular the First Year Arts 
students of the Bombay University, who have to 
study Indian Administration under the new syllabus. 
Indian Administration as it is generally understood 
includes the Indian Constitution as well as the 
diiBferent branches of the administrative machinery. 
AU these subjects are included in this book. Great 
changes have been introduced in the structure of 
the Government by the Government of India Act, 
1935, and the Orders in Council made thereunder, and 
consequently also in the administrative machinery. 
AU these changes are noted. 

I have endeavoured to simplify the material and 
present the subject in simple and non-technical 
language. The treatment is analytical with a brief 
historical background. Provincial Autonomy wiU 
come into operation on April 1, 1937, but the Federa- 
tion wiU not come into existence before April 1, 1938. 
During this interval, the existing Central Government 
and Legislature will continue unchanged. I have 
therefore dealt with both the existing and the federal 
executive and legislature. 

The book is primarily meant for students, but 
it is hoped that it wiU be useful to citizens also. 
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PREFACE 


My thanks are due to the authors of various books 
I have consulted. I am grateful to my friends for 
their valuable suggestions. 

Government Law College, G. N. JosHi. 

Bombay, 

January, 1937. 



“By transforming British India into a single Unitary 
State, it (British Rule) has engendered among Indians a 
sense of political unity. By giving that State a Government 
disinterested enough to play the part of an impartial arbiter, 
and powerful enough to control the disruptive forces generated 
by religious, racial and linguistic divisions, it has fostered the 
first beginnings, at least, of a sense of nationality, trans- 
cending those divisions. By establishing conditions in which 
the performance of the fundamental functions of government, 
the enforcement of law and order and the maintenance of an 
upright administration, has come to be too easily accepted as 
a matter of course, it has set Indians free to turn their minds 
to other things, and in particular to the broader political 
and economic interests of their country. Finally, by directing 
their attention towards the object-lessons of British con- 
stitutional history and by accustoming the Indian student 
of government to express his political ideas in the English 
language, it has favoured the growth of a body of opinion 
inspired by two familiar British conceptions; that good 
government is not an acceptable substitute for self-govern- 
ment, and that the only form of self-government worthy of 
name is government through Ministers responsible to an 
elected Legislature.” 

J. S. 0 . Report. 

“And if the constitutional changes now impending predicate 
the remarkable growth of Indian political consciousness in 
terms both of the desire for self-government and of a growing 
realisation of the essential unity of India, so also those changes 
connote a profound modification of British policy towards 
India as a member of the Commonwealth. For indeed by their 
very nature they involve nothing less than the discarding 
of the old ideas of Imperialism for new ideals of partnership 
and co-operation.” 

H. E. THE Viceroy op India in a 
Speech on September 21 , 1936 . 
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CHAPTER I 


HISTORICAL BACKGROUND 

“Our acquisition of India was made blindly. Nothing great 
that has ever been done by Englishmen was done so unintention- 
ally, so accidentally, as the conquest of India.” 

Sm JoECN R. Seeley. 

“The announcement of August 20, 1917, marks an end of 
one epoch, and the beginning of the new one Hitherto, we have 
ruled India by a system of absolute government, but have 
given her people an increasmg share in the administration of 
the country and increasing opportunities of influencing and 
criticising the Government. . . . Responsibility is the savour 
of popular government, and that savour the present councils 
wholly lack. Our first object must be to invest them with it. 
They must have real work to do ; and they must have real people 
to call them to account for their doing it.” 

M. C. Repoet. 

“By general admission, the time has come for Parliament 
to share its power with those who for generations it has sought 
to train in the art of government; and, whatever may be the 
measure of the power thus to be transferred, we are confident 
that Parliament in consonance with its dignity and with the 
traditions of the British people will make the transfer generously 
and in no grudging spirit.” 

J. S. C. Report. 

The conquest or acquisition of India by the British 
is an outstanding event of modem history. The 
British came to India to trade, and in the process 
of trading, by the force of circumstances, became the 
rulers of India. Really and truly, the East India 
Company which commenced trading with India under 
a Charter granted by Queen Elizabeth in 1600 con- 
quered or acquired India with its own resources, but 
with the help and guidance of the British Parliament 

3 
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under the authority of and on behalf of the British 
Crown. 

The origin and growth of British administration in 
India is rooted in the history of British India. ‘‘The 
history of British India falls into three periods. From 
the beginning of the seventeenth to the middle of 
the eighteenth century the East India Company is a 
trading corporation existing on the sufferance of native 
powers and in rivalry with the merchant companies 
of Holland and France. During the next century 
the Company acquires and consolidates its dominion, 
shares its sovereignty in increasing proportions with 
the Crown, and gradually loses its mercantile privileges 
and functions. After the mutiny of 1857 the remain- 
ing privileges of the Company are transferred to the 
Crown, and then follows an era of peace in which 
India awakens to new life and progress.’’^ During the 
third period India becomes pohticaUy conscious and 
demands a share in the administration of the country. 
The third period ends with the passing of the Act of 
1919 based on the Declaration of August 20, 1917, 
which, among other things, accepted the gradual 
development of self-goveming institutions with a 
view to the progressive realisation of responsible 
government in India as an integral part of the British 
Empire as the guiding principle for future develop- 
ment. The fourth period begins with the introduc- 
tion of Dyarchy in the provinces in 1921. During this 
period India demands full responsible government. This 
period ends with the passing of the Government of 
India Act, 1935, which inaugurates a new era in the 
constitutional development of India. It definitely places 
India on the way to full responsible government. 

^Imperial Gazetteer, vol. iv, p. 5. 
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The First Period (1600-1765) 

The first period (1600-1765), which is entirely a 
trading period, begins with the Charter of Queen 
Elizabeth. Without going into the details of the 
fortunes of the East India Company it is enough to 
state that during this period the Company is essentially 
a trading corporation enjoying mercantile privileges 
of trade with the East Indies. 

Owing to the capture of Constantinople by the 
Turks, the nations of Western Europe were compelled 
to resort to the sea route to the East. Their spirit 
of adventure helped them. Vasco da Gama landed 
in Calicut in 1499 and within a short time the Portu- 
guese Empire was founded in the East. In course of 
time Portugal was dominated by Spain. The mono- 
poly of Portugal-Spain was soon challenged by Eng- 
land and Holland. In England the spirit of adventure 
and colonisation was in ascendancy during the six- 
teenth century. Holland and Spain were at war for 
a number of years and it became difficult for Portugal 
and Spain to retain their monopoly of the Eastern 
trade. In course of time Holland and England also 
came into conflict in the field of the Eastern trade. As 
the position of the individual traders in this competi- 
tion became precarious the Chartered Companies came 
into existence. Queen Elizabeth granted a Charter 
to certain London merchants in 1600 for trading pur- 
poses in the East Indies. In return for these privi- 
leges of trade monopoly the East India Company paid 
to the Crown a share of its profits. 

The Charter granted by Queen Elizabeth was re- 
newed from time to time by the English sovereigns 
and after 1688 by Acts of Parliament. The Government 
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of England had neither direct share nor responsi- 
bility in the affairs of the Company. The qualification 
for the proprietors was the possession of £500 stock 
and upwards and for the Directors £2,000 stock. 
The Directors were elected annually by the proprietors. 
The Company’s settlers were responsible only to the 
Directors. The Company had also under that Charter 
the right ‘‘to acquire territory, fortify their stations, 
defend their property by armed force, coin money 
and administer justice within their own settlements.” 
In the exercise of this right the Company acquired 
a few trading stations. The first of such stations 
was at Surat where the Company obtained some con- 
cessions from the Emperor Jehangir. It built fac- 
tories, mostly on or near the coasts. In 1616 the 
Company opened a factory at Muslimpattam and 
in 1640 Fort St. George was built at Madras on land 
acquired from an Indian ruler. A factory was also 
built on the Hoogly and was moved to Calcutta 
in 1699. In 1662 the King of Portugal handed over 
the island of Bombay as a dowry to Charles II who 
granted it a few years later to the Company. 

With the death of Aurangzeb in 1707 the authority 
of the Mogul Empire was undermined. The provincial 
governors or subas became virtually independent. 
After the battle of Panipat, in 1761, the mighty Mogul 
Empire was practically dissolved and in the political 
field a vacuum was created. There was no strong 
central power to arrest the process of disintegration. 
The English took advantage of the political conditions 
in India, and the European situation helped them 
in defeating and ousting their European rivals — ^the 
Dutch and the French — ^from India. At one time 
the French had almost established their rule in India 
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but the victories of Clive turned the scale in favour 
of the English. Clive’s tactics and British control of 
the sea and the short-sighted policy of the French 
Government proved fatal to the original plans and 
ambitions of Dupleix. Thus the English fiUed in 
the vacuum. 

The settlements at Calcutta, Bombay and Madras 
were each governed by a Governor or President and 
a Council. 

After the battle of Plassey the cession of Burdwan, 
Midnapore and Chittagong to the Company by the 
Nawab of Bengal in 1760 made the Company masters 
of a large tract of territory and compelled them to 
assume the task of reorganising the administration 
of Bengal. This period terminates with the grant of 
divani (the acquisition of powers of revenue collection 
and civil administration) to the Company by the 
Mogul Emperor in 1765, when the Company became 
virtually the rulers of Bengal, Bihar and Orissa. 

The Second Period (1765-1858) 

The second period (1765-1858) witnesses the trans- 
formation of the Company from a trading corpora- 
tion into a political body. The Company openly 
assumes the role of a territorial sovereign under dele- 
gated authority, sharing its sovereignty in diminishing 
proportion with the Crown and gradually losing its 
mercantile privileges and functions and finally seeing 
its own extinction. It is during this period that we 
see the beginnings and growth of administrative and 
legislative machinery for British India. 

By 1772 the Company had already become under 
the pressure of circumstances a territorial potentate. 
Strangely enough, when its agents were handling the 
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revenues of a kingdom in the name of the Mogul 
Emperor, it found itself in financial difficulties. The 
opulence and arrogance of the servants of the Company 
returning to England from India directed the attention 
of the English to their responsibility for the governance 
of India. The clauses of the Charters were inadequate 
to meet the new situation. Hence in 1773 Parliament 
"'first undertook the responsibility of legislating for 
India,” which was given effect in Lord North’s Act. 
This Act, known as the Regulating Act, recognised 
The Bboxilating the authority of the Company to 
Act, 1773 carry on hostilities and make treaties 

with powers in India. It reconstituted the Council 
of Bengal, changed the ^ title jof Governor to 
Governor-General an^ subjected the other two Presi- 
(teUciS^ ofTBombay and Madras to fliat of Bengal in 

"the . making of 

'^snrer'‘^iil 1773 the sett lements at Bombay and 
liladras were^overned by a President or a Governor 
Hand a CouncffTf"Tlie"“fiSy"Governo^ 

and his Council of four members were 
’ were to appoint 


Taastmgsr 

n^tned-farl ^ 

tho^ -Gorartr-t)!"^^ " poVer of making 

n^^TiteBT^rdinancres ^i^ w^‘^conIer red “> upon 

of Judicature, comprising a chief justice and four 
puisne judges nominated by the Crown, was estab- 
lished for Bengal. The Court of Directors was 
required to communicate to the Treasury aU des- 
patches from India relating to revenue, and aU 
despatches relating to public affairs to a Secretary of 
State. Before this Act the three Presidencies of 
Bombay, Madras and Bengal were independent of one 
another. 
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This Act is criticised with some force as violating 
the first principle of administrative mechanics. It 
was based on the theory of checks and balances, hence 
in its actual working it broke down. ''It created a 
Governor-General who was powerless before his own 
Council and an executive that was powerless before 
the Supreme Court.” 

When by 1782 the Company emerged from the wars 
with native and European powers as the strongest 
power in India, Parliament resolved to strengthen its 
control over the Government of India. On the 
report of the Committee which was specially appointed 
to inquire into the aflFairs of the Company, Warren 
Hastings (the Governor-General) was recalled. The 
Directors of the Company defied Parliament and 
retained Warren Hastings. Hence in 1783 Pox, on 
behalf of the British Ministry, introduced his India 
Fox’s India Bill which in substance transferred the 
authority belonging to the Court of 
Directors to a new body named in the Bill for a term 
of four years, which was afterwards to be appointed 
by the Crown. This Bill passed through the House 
of Commons by a majority of two to one, but was 
rejected by the House of Lords, chiefly through the 
intervention of George III. For the first and the 
last time, a British Ministry was wrecked on an Indian 
issue. Pitt, who became Prime Minister in 1783, 
Pitt’s India introduced his famous BiU and carried 
Act, 1784 through Parliament, It is known 

as Pitt’s India Act, 1784. It reformed the consti- 
tution of the Government of India. Its effect was 
two-fold. First, it constituted a department of state 
in England under the official style of "Commis- 
sioners for the Affairs of India,” gene ally known as 
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the Board of Control, whose special function was to 
control the policy of the Court of Directors, thus 
introducing the dual system of Government by the 
Company and by a Parliamentary Board which lasted 
till 1858. Secondly, it reduced the number of members 
of the Council of Bengal to three, of whom the Com- 
mander-in-Chief was to be one. It also modified the 
coimcils at Madras and Bombay on the pattern of 
that of Bengal. 

The Board, as modified by a subsequent Act, con- 
sisted of five members of the Privy Council, of whom 
the two Secretaries of State and the Chancellor of 
the Exchequer were three. These high officials were 
not expected to take active part in the work of the 
Board. Hence the first Commissioner named was 
appointed President of the Board and was given a 
casting vote. This made him practically supreme. 
The first President was Henry Dundas, the friend of 
Pitt, who held office fi:om 1784 to 1801. The Act 
empowered the Board, if it considered the subject- 
matter of its deliberations concerning the declaration 
of war or the making of peace or negotiating with 
any of the native princes in India required secrecy, to 
send orders and instructions to the secret committee 
of the Court of Directors. The Governor-General and 
Council were prohibited (except in certain cases), 
without the express consent of the Secret Committee 
of the Court of Directors, either to declare war or to 
commence hostilities or to enter into any treaty for 
making war against any of the countries, provinces 
or states in India, or signing any treaties or guaran- 
teeing possession of any country, province or state. 
In short, it enjoined upon the Governor-General and 
Council a policy of non-intervention. 
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Aot 17 ^™^ 1793, when the Company’s Charter 

expired, it was again renewed '.for' 
twenty years. By the Charter Act of 1793, the mono- 
poly of the Company for exclusive trade in the East 
was renewed for twenty years. This Act also intro- 
duced some changes in the constitution of the Govern- 
ment of India. The Board of Control was modified. 
The Court of Directors appointed a secret Committee 
of their own members through whom the Board of 
Control was to issue instructions to the Governors 
in India regarding questions of peace and war. 
The councils at Bengal, Madras and Bombay were 
remodelled. The appointments of the Governors and 
the Commander-in-Chief were vested in the Court 
of Directors subject to the approval of the Crown. 
The Directors retained their power of dismissing 
any of these officials. The Governor-General was 
empowered to override the majority of his Council 
‘‘in cases of high importance and essentially affecting 
the public interests and welfare” or “when any 
measure shall be proposed whereby the interests of the 
Company or the safety and tranquillity of the British 
possession in India may in the judgment of the 
Governor-General be essentially concerned.” A similar 
power was conferred upon the Governors of Madras 
and Bombay. The Governor-General was authorised 
“to superintend” the subordinate Presidencies in 
matters of war and signing treaties. All orders 
were to be expressed and to be made “by the 
Governor-General and Council.” The Governor 
in Council at Madras first received legislative powers 
in 1800 by an Act which also established a Supreme 
Court of Judicature at Madras with judges appointed 
by the Crown. Bombay obtained legislative powers 
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in 1807 and a Supreme Court of Judicature in 
1823. 

The Company survived and the Directors still 
retained great powers of patronage. They also trans- 
acted the ordinary business of the Company in England. 
Before the renewal of the Company’s Charter, Parlia- 
ment generally held an exhaustive inquiry in the 
nature of an inquest into the affairs of the Company. 
One such inquiry resulted in the Pifth Report of 
1812. The indefinite dominion derived from the 
Mogul Emperor in the form of divani was already over- 
laid by authority derived from Parliament. Hence 
the Charter Act of 1813, while continuing the Com- 
pany in actual possession of its terri- 
Act ^813^^^ tories, distinctly asserted the sovereignty 
of the Crown over those territories. The 
territorial authority of the Company and its monopoly 
of trade with China were again renewed for twenty 
years, but the right of trade in India except in tea was 
thrown open to all British subjects. This Act estab- 
lished an office of a Bishop for India and an archdeacon 
for each of the Presidencies. It also authorised the 
expenditure of a lac of rupees on education and the 
encouragement of learning. 

Aot 1833, when the Charter of the 

Company was renewed for a further 
period of twenty years, extensive changes were intro- 
duced. The Charter Act of 1833 declared that the 
territories in India were held by the Company in trust 
for His Majesty. Its monopoly of trade with China 
was withdrawn and the Company ceased altogether 
to be a mercantile corporation. 

It was enacted that no official communication should 
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be sent to India by the Court of Directors until it had 
first been approved by the Board of Control. The 
Governor-General of Bengal received the title of 
‘‘Governor-General of India.” His Council was en- 
larged by an addition of a fourth or extraordinary 
member who was not entitled to sit or vote except in 
meetings for making laws and regulations. He was to 
be appointed by the Directors, subject to the approval 
of the Crown, from amongst persons not servants of 
the Company. The first member was Thomas Babing- 
ton Macaulay. The Governor-General in Council was 
empowered to make “laws and regulations for the 
whole of India,” and legislative functions were with- 
drawn from Bombay and Madras. A Law Commission 
was appointed for drafting laws for India. It also 
directed that all Indian laws and also the reports of 
the newly constituted Law Commission should be laid 
before Parliament. A new presidency was created with 
its seat at Agra. (This clause was suspended two years 
later by an Act which authorised the appointment of 
a Lieutenant-Governor of the North-Western Province.) 
At the same time the Governor-General was authorised 
to appoint a member of his Council to be a Deputy- 
Governor of Bengal. Two new Bishops were constituted 
for Madras and Bombay. It was for the first time 
enacted that “no native of India shall by reason of his 
religion, place of birth, descent or colour be disabled 
from holding any office under the Company.” 

By this Act the sole legislative power was vested m 
the Governor-General in Council to the supersession 
of the powers formerly also enjoyed by Bombay and 
Madras, thus establishing legislative centralisation. 
The former Acts had brought the Presidencies of 
Bombay and Madras under the general superintendence 
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and control of the Governor-General in Council, thus 
already creating a sort of administrative centralisation. 
In the enlargement of the Council of the Governor- 
General for the purpose of legislation by the addition 
of an extraordinary member we have the begmning 
of the Indian legislature. 

The Company’s Charter expired in 

1853. By the Charter Act of 1853 the 
powers of the East India Company were again renewed 
but “only imtil Parliament shall otherwise provide.” 
This Act effected other changes also. Six members of 
the Court of Directors out of eighteen were hence- 
forth to be appointed by the Crown. The appointment 
of the ordinary members of the councils in India, though 
stiU made by the Directors, was to be subject to the 
approval of the Crown. The Commander-in-Chief of 
the Queen’s Army in India was declared Commander- 
in-Chief of the Company’s forces. The Council of the 
Governor-General was again remodelled by the admis- 
sion of the fourth member as an ordinary member for 
all purposes, whilst six special members were added for 
the purpose of legislation only : namely one member 
from each Presidency, the Chief Justice of Bengal, and 
a puisne judge of the Supreme Court of Bengal. A 
Lieutenant-Governorship was created for the Jjower 
Province of Bengal. A Law Commission was ai)pointcd 
in England to consider the reforms proposed by the 
Indian Law Commissioners. Finally, admission to the 
Civil Service was thrown open to public competition. 
This Act took away the right of patronage from the 
Directors. Patronage was henceforth to be exercised 
under rules made by the Board of Control. By 
1853 the President of the Board of Control was its 



HISTORICAL BACKGROUND 15 

sole member. The supremacy of the President did not 
mean that the Directors had no real power. The right of 
initiative was stiU with them. They were still the re- 
pository of knowledge of India and they still exercised 
substantial influence upon details of administration. 

The Third Period (1858-1919) 

British Parliament and the Oovernment of India 

The mutiny of 1857 sealed the fate of the East 
India Company after a history of 250 years. The 
Mogul Emperor, accused of complicity in the mutiny, 
was deposed and his nominal sovereignty either passed 
to or was assumed by the British Crown. The Act 
for the Better Government of 
transferred the gov- 
ernment from the Company to 
the Crown and vested in the Crown all the territories 
and powers of the Company and declared that India 
should henceforth be governed directly in the name 
of the Crown by its own servants. It created a new 
office of Secretary of State for India, to transact the 
affairs of India in England and to exercise all the 
powers formerly exercised either by the Directors or 
the Board of Control. It also established a Council of 
India consisting of fifteen members, nine of whom 
were to be those who had liad long and recent service 
or residence in British India, with the object of 
providing the Secretary of State with information and 
advice upon Indian questions. Thus the Crown^ (Par- 
liament) became de jure as well as de facto sovereign 

^ The authority of the Crown under the English Constitution 
IS exercised by or with the consent of Ministers who are responsible 
to Parliament. 
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of India.^ This fact was further emphasised when the 
Queen, under an Act passed in 1876, adopted the style 
of Empress of India. 

Since 1858 the Crown (Parliament) has exercised its 
authority and control over the Government of India 
through the Secretary of State, who is a member of 
the British Cabinet. Like other Ministers of the Crown 
he is responsible to Parliament for his official acts. 
TUI March 1937 he discharged his functions with the 
help of the India CouncU. He had generally the power 
of over-riding his Council except in certain matters in 
which a vote of the majority in Council was necessary. 
The Governor-General in Council had to obey all 
orders received from the Secretary of State in CouncU. 
Thus in theory Parliamentary control over India was 
complete, but in fact it was rarely exercised. Indian 
affairs ever since the fall of the Coalition Ministry in 
1783 were kept outside British party politics. During 
the whole period from 1858 to 1919 the interest of 
Parliament in Indian affairs was neither well-sustained 
nor well-informed. In fact Parliament, which became a 
direct guardian, proved only a sleepy guardian of Indian 
interests. During this period the Government of India 
was controlled by the Secretary of State in the name of 
Parliament, but its policy and acts remained generally 
unscrutinised and uncontroUed by Parliament except in 
a few cases in which England was primarily interested. 

The structure of the Home Government of India 
introduced in 1858 continued without any modification 
tiU 1919. The size of the India Council was changed 
from time to time, but its functions remained the same. 

^ The iinportant change effected in 1858 was not a transfer 
of sovereignty, but the resumption of a delegated authority to 
be exercised thereafter directly by the servants of the Crown, 
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At times its role was reactionary. The Government of 
India Act, 1919, effected certain changes in the Home 
Government of India with a view to carrying out the 
policy contained in the Declaration of August 20, 1917. 
These changes were merely consequential. The basic 
principle of Parliamentary responsibility for Indian 
affairs was not touched. With a view to stimulating the 
interest of Parliament in Indian affairs, the salary of 
the Secretary of State and the cost of his political 
establishment at the India Office were transferred to 
the British exchequer. He was authorised to relax his 
powers over Indian administration by rules in certain 
specified matters. A new post of High Commissioner 
for India, to do agency work, was created. The com- 
position of the India Council was also modified. These 
were incidental changes. The position of the Secretary 
of State and the India Council in relation to the Govern- 
ment of India remained unaffected. On the contrary the 
responsibility of Parliament “for the welfare and 
advancement of the Indian peoples ” was emphasised in 
the preamble to the Act of 1919. Provision was made for 
the appointment of a Statutory Commission to examine 
the working of reforms at the end of ten years, with a 
view either to extending or withdrawing the reforms. 

The administrative machinery in India after 1858 
was not substantially modified. But the legislative 
machinery was improved and enlarged. TiU 1858 the 

Tke IKDIAI. COTIKCILS legislatoes were merely en- 
Acts, 1861, 1893 larged committees of the execu- 

Mom-by-Mikto Reforms The Indian Councas Act 

of 1861 enlarged the Governor-General’s Council for 
the purposes of legislation, but its activity was strictly 
confined to legislation. The provincial councils were 
also enlarged. The Indian Councils Act of 1893 further 
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enlarged the central and provincial legislatures both 
in their composition and functions. The Morley-Minto 
Reforms, 1909, further enlarged the central and 
provincial legislatures. Their functions were also 
widened. The members were given power to ask supple- 
mentary questions, to move resolutions, to discuss the 
budget and to divide the House. Thus between 1861 
and 1909 steps were taken to secure co-operation and 
consultation of the nom in ated representatives of the 
people. AU these steps were necessitated by the grow- 
ing political consciousness of the people. It is to be 
noted that the legislatures were during this period 
merely committees of the executives for the purpose of 
law-making. There was no definite intention of intro- 
ducing Parliamentary Government in India. But it is 
true that all these measures since 1861 facilitated the 
introduction of a responsible government. 

India’s demand for political advance was not met 
by the Morley-Minto Reforms. The demand was 
renewed with emphasis during the War. With a view to 
meeting India’s demand and in recognition of India’s 
services to the United Kingdom during the War, 
on August 20, 1917, Mr. Montagu, the Secretary of 
State for India, made an announcement^ to the House 
of Commons of the policy of His Majesty’s Government 
towards India in the following terms : — 

August^Io^^ “The policy of His Majesty’s Govern- 
1917 * ment, with which the Government of 

India are in complete accord, is that 
of the increasing association of Indians in every branch 
of the administration and the gradual development of 

^This announcement was characterised by the joint authors 
of the M. C. Report as “the most momentous utterance ever made 
in India’s chequered history.” 
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self-governing institutions with a view to the progressive 
realization of responsible government in India as 
an integral part of the British Empire. They have 
decided that substantial steps in this direction should 
be taken as soon as possible, and that it is of the 
highest importance as a preliminary to considering 
what these steps should be that there should be a 
free and informal exchange of opinion between those 
in authority at home and in India. His Majesty’s 
Government have accordingly decided, with His 
Majesty’s approval, that I should accept the Viceroy’s 
invitation to proceed to India to discuss these matters 
with the Viceroy and the Government of India, to 
consider with the Viceroy the views of local govern- 
ments, and to receive with him the suggestions of 
representative bodies and others. 

‘'I would add that progress in this policy can only be 
achieved by successive stages. The British Govern- 
ment and the Government of India, on whom the 
responsibility lies for the welfare and advancement 
of the Indian peoples, must be the judges of the time 
and measure of each advance, and they must be guided 
by the co-operation received from those upon whom 
new opportunities of service will thus be conferred and 
by the extent to which it is found that confidence can 
be reposed in their sense of responsibility.” 

The Poxjbth Peeiod (1920-1935) 

The Government of Mr. Montagu came to India and 
India Act, 1919 j[n the company of the Viceroy, 

Lord Chelmsford, toured the whole country. After 
ascertaining Indian public opinion they made their 
report. On their report Parliament passed the Govern- 
ment of India Act, 1919, which gave effect to the 
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policy contained in the Declaration of August 20, 1917. 
By this Act Dyarchy was introduced in the Provinces. 
In the transferred departments in the Provinces the con- 
trol of the Secretary of State for India was relaxed, and 
to the extent to which it was relaxed it was transferred 
to Ministers who were appointed by the Governors from 
the elected members of the Legislature. However, no 
changes were introduced in the Central Government. 

India was not at all satisfied with the reforms 
embodied in the Act of 1919. These reforms were 
denounced by the Indian National Congress as im- 
satisfactory and unacceptable. The first elections 
under the Act were boycotted by the Congress. The 
unsatisfactory character and imperfect operation of 
the reforms brought into existence a strong and well- 
organised political movement under the auspices of 
the Indian National Congress guided by Mahatma 
Gandhi. The political demand of India grew rapidly 
and the National Congress made a demand for com- 
plete independence in 1927. An all-parties conference 
drew up a constitution based on complete autonomy 
not necessarily outside the Empire. The insistent 
demand for political advance secured the appoint- 
ment earher than provided in the Act of 1919 of the 
Statutory Commission to report on the working of 
the reforms, under the chairmanship of Sir John Simon, 
This Commission was boycotted by Indians, as no 
Indian was appointed on it. In 1930 Gandhiji launched 
his Civil Disobedience Movement with the object, inter 
alia^ of achieving poHtical jfreedom. The Simon Com- 
Thb Simon mission presented its Report in 1930. 

Commission, It recommended complete responsible 
30 ^ 

government in the Provinces; control of 

police and justice being transferrred to Ministers. 
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The Legislatures were to be based on a wider franchise 
and the official bloc was to disappear. At the centre, 
it recommended the continuance and the preservation 
of fuU British authority and control. It also recom- 
mended the reorganisatio]! of British India on a federal 
basis with a view to facilitating in future the develop- 
ment of an All-India Federation, when India as a whole, 
and not merely British India, would take her place 
among the constituent States of the Commonwealth of 
Nations united under the Crown. The Commission 
emphasised the importance of estabhshing contact 
with the States and envisaged a scheme of an All- 
India Federation. 

Owing to the rapid progress of political events in 
India, the Report of the Simon Commission was not 
considered on its merits and the British Government 
summoned in London a Round Table Conference of the 
representatives of the different parties in England and 
in India, and of the Indian Princes, to consider the ques- 
tion of an Indian Constitution. When the ffist Round 
Round Table Table Conference was in session the 
CoNEEBENCEs Priuces suddenly declared their inten- 
tion and eagerness to join the Federation. The Round 
Table Conference was called because it was felt that 
any constitution based on the recommendations of the 
Simon Commission would be unacceptable to India, 
hence it was necessary to consider afresh the whole 
problem of an Indian Constitution. It was also felt 
that without the grant of some responsibility at the 
centre there was no chance of India’s accepting any 
constitution. When the first Round Table Conference 
was in session the Civil Disobedience Movement was 
at its height. The Gandhi-Irwin Pact was signed in 
the beginning of 1931 and Gandhiji attended the 
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Second Eound Table Conference in September, 1931, 
the Congress accepting an All-India Federation, central 
responsibility, and safeguards in the interests of India 
as the basis of the New Constitution. The Conference 
held a third session in 1933. In March, 1934, the British 
Government issued a White Paper containing the 
proposals for a New Constitution for India. These 
proposals included an AU-India Federation — a union 
between Governors’ autonomous Provinces, Com- 
missioners’ Provinces, and those Indian States whose 
rulers signified their desire to accede to the Federation 
by a formal Instrument of Accession. These proposals 
were fully examined by a Joint Select Committee of 
Parliament with the help of the Indian assessors. 
The Committee approved of the scheme of the 
White Paper subject to certain alterations and pre- 
sented its Report in. October, 1934. It was on the" 
Report of this Committee that the Government of 
India Act, 1935, was passed. 

Conclusion- From this rapid historical survey it is 
clear that till 1858 the administrative machinery both 
in India and in England was meant to govern British 
India without any consultation or co-operation of the 
people of India. After 1858 the executive remained 
entirely responsible to Parliament. In governing the 
country it tried to know public feeling with a view 
to making its measures effective. In its nature it w^as a 
benevolent despotism tempered by the public opinion 
and haphazard interest of a remote democracy and at 
times influenced by public opinion in India, It is 
not untrue to say that till 1919 the executive remained 
supreme and independent both of the legislature 
and the people. It is true that from 1861 the legis- 
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latures were progressively enlarged and representation 
of the people was sought on an increasing scale. To 
quote the Montagu-Chelmsford Report: ‘‘The an- 
nouncement of August 20, 1917, marks the end of one 
epoch, and the beginning of the new one. Hitherto, 
we (Englishmen) have ruled India by a system of abso- 
lute government; but have given her people an in- 
creasing share in the administration of the country 
and increasing opportunities of influencing and criti- 
cising the Government.” 

The growth of institutions in India can be traced 
through various stages. These stages of growth have 
been succinctly summarised in the Royal Proclama- 
tion of December 3, 1919 : “The Acts of 1773 and 1784 
were designed to establish a regular system of adminis- 
tration and justice under the Honourable East India 
Company. The Act of 1833 opened the door for Indians 
to public offices and employment. The Act of 1858 
transferred the administration from the Company to 
the Crown and laid foundations of public life which 
exist in India to-day. The Act of 1861 sowed the 
seeds of representative institutions and the seed was 
quickened into life by the Act of 1909.” The Act of 
1919 entrusted representatives of the people with a 
definite share in government and pointed the way to 
full representative government. 

India’s constitutional progress is a measure of her 
political consciousness and the desire for a share in 
the government of the country growing into a demand 
for responsible government. It may be stated that the 
process of introducing responsible government in the 
Provinces begun under the Act of 1919 is completed 
under the Act of 1935 which has introduced full 
Provincial Autonomy and has made the Provinces 
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autonomous federating units deriving their authority 
directly from the Crown. Partial responsibility is to be 
introduced at the centre and in fullness of time complete 
responsibility will follow. It is perfectly true that even 
in the Provinces the responsible Government is not a 
true responsible government in the strict sense of that 
term and that the partial responsibility at the centre is 
of a shadowy nature, but it is also true that the New 
Constitution both in the Provinces and at the Centre is 
intended for the evolution and finaily the establish- 
ment of a true responsible government both in the 
Provinces and at the Centre under the Crown. 

The Marquess of Linlithgow has summed up the wliole 
historical trend in these words : ‘'The unitary system 
of government for so long the supreme authority in 
India is disappearing. In its place great Autonomous 
Provinces make their appearance; and finally comes 
the Federation, crowning the entire structure and 
embracing and unifying within its hold and ample 
scope the common life and aspirations of one-fifth of the 
human race dispersed over a sub-continent as large as 
Western Europe. Such will be the structure of Govern- 
ment in India which when the task is completed will 
meet the gaze of a watching world : a spectacle whose 
dignity and grandeur will be not unworthy of this 
great and famous coimtry.’^ 



CHAPTER II 


EVOLUTION OF AN ALL-INDIA FEDERATION 

“Our conception of the eventual future of India is a Sister- 
hood of States, self-governing in all matters of p\irely local or 
provincial interest, in some cases corresponding to existing 
provmces, in others perhaps modified in area according to the 
character and economic interests of their people. Over this 
congeries of States would preside a central government increas- 
ingly representati'<^e of and responsible to the people of all of 
them; dealing with matters both internal and external, of 
common interest to the whole of India; act mg as arbitrator 
in inter-state relations, and representing the mterests of all 
India on equal terms with the self-governing units of the British 
Empire. In this picture there is a place also for the Native 
States. It is possible that they too will wish to be associated 
for certain purposes with the organisation of British India in 
such a way as to dedicate their peculiar qualities to the common 
service without loss of individuality.** 

M.C. Repobt. 

India is in fact, as well as by legal definition, one 
geographical whole. It comprises an area of 1,570,000 
square miles with a population of 350 millions. In its 
political structure India is divided between British 
British India and the Indian States. Thus politically 
there are two Indias. British India means all 
territories comprised within the Governors* Provinces 
and the Chief Commissioners* Provinces. It covers 
about 820,000 square miles, or 55 per cent of the total 
area. It has a population of about 260 millions or 
74 per cent of the total population. It has been subject 
to British rule and has pursued its constitutional 
development as a part of the British Empire. 
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The Native States 

The other India of the Indian States covers about 
700,000 square miles or 45 per cent of the total area. 
It has a population of 80 millions or 26 per cent of the 
total population and consists of 600 units which are 
not British territories and whose subjects are not 
British subjects. They are ruled by hereditary Princes 
or Chiefs. These 600 Native States include 109 
States, among them the great States like Hyderabad, 
Mysore, Baroda, Kashmir, Gwalior and Travancore, 
the rulers of which are entitled to a seat in the Chamber 
of Princes; one hundred and twenty-six which arc 
represented in the Chamber by twelve of their own 
order elected by themselves ; and some three hundred 
States, Jagirs and others which are only States in the 
sense that their territories, sometimes consisting only 
of a few acres, do not form part of British India, 
The important States enjoy within their own territories 
all the principal attributes of sovereignty, but their 
external relations are in the hands of the Para- 
mount Power. The sovereignty of others is of a 
more restricted kind. Over some the Paramount 
Power exercises in varying degree administrative 
control.^ 

Pabamototcy The relationship of the Crown, exor- 
cised through the Governor-General as 
Viceroy, is called Paramountcy and is based sometimes 
upon treaties and sanads, but mostly on the political 
usage of the Pohtical Department of the Government 
of India. The nature of this relationship is not yet 
exactly defined. The Butler Committee, finding it 

^ or. S. C. Report. 



AN ALL-INDIA FEDEEATION 


27 


difficult to define its exact nature, states that ‘‘Para- 
mountcy must remain paramount.” The nature and 
implications of this relationship have varied from time 
to time. In the words of the M.C. Report : “The policy 
of the British Government towards the States has 
changed from time to time, passing from the original 
plan of non-intervention in all matters beyond its own 
ring-fence to the policy of ‘subordinate isolation’ initi- 
ated by Lord Hastings ; which in its turn gave way 
before the existing conception of the relation between 
the States and the Government of India, which may be 
described as one of union and co-operation on their 
part with the Paramoimt Power. In spite of the 
varieties and complexities of treaties, engagements 
and sanads, the general position as regards the rights 
and obligations of the Native States can be summed 
up in a few words. The States are guaranteed security 
from without ; the Paramount Power acts for them in 
relation to foreign powers and other States, and it 
intervenes when the internal peace of their territories 
is seriously threatened. On the other hand the 
States’ relations to foreign powers are those of the 
Paramount Power; they share the obligations for 
the common defence; and they are under a general 
responsibility for the good government and welfare 
of the territories.” Lord Reading, in a letter to His 
Exalted Highness the Nizam in 1926, succinctly summed 
up this relation when he stated that : “The sovereignty 
of the British Crown is supreme in India . . . It is 
the right and duty of the British Government, while 
scrupulously respecting all treaties and engagements 
with the Indian States, to preserve peace and good 
order throughout India.^^'^ 

1 The italics are those of the author of this book. 
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The Native States present a striking diversity of 
features — ^geographical, political and economic. Some 
thirty possess consultative legislative councils. Forty 
of them have estabhshed Courts on the British India 
model, separating in some cases executive from 
judicial functions. Most of them have, as already 
stated, seats in the Chamber of Princes. The Chamber 
of Princes is a purely deliberative body and has neither 
executive nor legislative functions. It is meant to 
maintain the contact of the States with the Crown 
and British India. 

A Native State normally manages its own internal 
affairs, including the making and administration of 
laws for its subjects and the imposing and spending 
of its revenues. The Crown, as already stated, controls 
all foreign relations and assumes responsibility for all 
British and foreign subjects. There is usually a 
British Resident or Agent whose duty it is to offer 
advice to the ruler and to report to the Political 
Department of the Government of India. The Crown, 
as Paramoimt Power, may intervene in cases of gross 
misgovernment or to preserve the dynasty or to main- 
tain peace in British India. The Crown at present 
acts through the Governor-General in Council. 

Both Indias, British India and the India of the 
Native States, are respectively under the sovereignty 
and paramoxmtcy of the British Crown, but they 
have remained separate politically owing to historical 
accidents. The States have maintained political 
isolation from British India and have no direct con- 
stitutional relationship with British India, except 
that the Governor-General in Council deals with them 
as a representative of His Majesty, at the same time 
exercising his executive authority over British India. 
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With. aU the differences in their status, character, 
size and conditions there are vital and essential racial 
and cultural affinities, common historical background 
and common interests between the States and the 
British India Provinces. A mere glance at the map 
of India shows that the States dovetail into various 
provinces of British India. But apart from this 
geographical unity, there are some more important 
factors to be noted. Firstly, the States and British 
India are closely interwoven. The composition of 
their populations is not different. Thus there is an 
essential imity in diversity in India regarded as a 
whole. Secondly, there is political unity in the sense 
that both the States and British India owe common 
allegiance to the Crown. Thirdly, there is economic 
unity. Fourthly, various matters common to British 
India Provinces are also to a great extent those in 
which the Native States are interested — defence, 
tariffs, exchange, opium, salt, railways and posts 
and telegraphs. Fifthly, the -unity imposed upon 
India by the external forces of Great Britain is rein- 
forced by an increasing sense of Indian Nationality. 
Moreover, both Indias have a common religious and 
cultural heritage. Thus the desirability of establishing 
an All-India polity cannot be doubted. During recent 
years the States have been making claims for a share 
in the customs revenue and demanding a voice in the 
formulation of the fiscal policy of British India as it 
also affects them indirectly. The whole question was 
considered by the Butler Committee, which pointed 
out the necessity for common action on matters which 
equally affect both British India and the States. The 
conception of an All-India polity was already present 
to the minds of Mr. Montagu and Lord Chelmsford. 
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It was recognised that the ultimate constitution of 
India must be federal, for it is only in a federal con- 
stitution that units differing so widely in constitution 
as the Provinces and the States can be brought together 
while retaining their internal autonomy. This was 
recognised in the Montagu-Chelmsford Keport : 
‘‘Granted the announcement of August 20, 1917, 
we cannot at the present time envisage its complete 
fulfilment in any form other than that of a congeries 
of self-governing Indian Provinces associated for 
certain purposes under a responsible Government of 
India ; with the possibility of what are now the Native 
States of India being finally embodied in the same 
whole in some relation which we will not now attempt 
to define. For such an organisation the English 
language has no word but ‘Federal.’” The Simon 
Commission, however, considered the formation of 
an AU-India Federation a remote possibility and 
recommended the reconstruction of the British India 
Constitution on a federal basis. The Commission 
stated : “It might be possible to visualize the future of 
federation in India as the bringing into relationship of 
two separate federations ; one composed of the elements 
which make up British India, the other of the Indian 
States. . . . We are inclined ourselves to think that 
the easier and more speedy approach to the desired 
end can be obtained by reorganising the constitution 
of India on a federal basis in such a way that in- 
dividual States or groups of States may have the 
opportunity of entering as soon as they wish to do so.” 
The States were also not prepared to consider 
the question of an All-India Federation seriously there 
and then. The recommendations of the Simon Com- 
mission, which excluded the grant of responsibility 
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at the centre, even in a restricted form, were not 
acceptable to India. The British Government felt 
that any constitution without some form of respon- 
sibility at the centre would not be accepted. The 
Princes felt that, in the long run, the future of their 
States would be materially influenced by the intro- 
duction and working of responsible government 
in British India. They realised that their interest 
in the constitutional progress of British India was not 
that of detached spectators but of fellow-Indians. 
Apprehensive of the possible reactions and repercus- 
sions in their States of the political developments in 
British India, the Princes suddenly decided to enter 
the Federation and to play their part in India’s con- 
stitutional progress. It is a matter of speculation as 
to why the Princes suddenly decided to enter the 
Federation. It is alleged that they were prevailed upon 
by British statesmen who could not resist the grant of 
some responsibility at the centre. In the words of the 
Joint Select Committee: “Ruling Princes, as members 
of a Federation, may be expected to give steadfast 
support to a strong and stable central government, 
and to become helpful collaborators in policies which 
they have sometimes in the past been inclined to 
criticise or even obstruct.” The Princes declared their 
intention to join the Federation during the session of 
the First Roimd Table Conference in 1930, which laid 
down three fundamental mutually interdependent 
principles of the New Constitution. They were (1) All- 
India Federation, (2) Responsibility at the centre, (3) 
Safeguards in the interests of India. Pursuant to the 
Gandhi-Irwin Pact, the Congress accepted these basic 
principles and Gandhiji attended the Second Round 
Table Conference in 1931. As a result of the labours of 
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the three Round Table Conferences Parliament issued a 
White Paper containing the proposals for a New Con- 
stitution for India. Those proposals, as already stated, 
were examined by a Joint Select Committee with the 
help of the Indian assessors. A Bill was drafted in 
accordance with the recommendations of the Committee, 
and the Government of India Act, 1935, was passed 
on August 2, 1935. This Act creates an AU-India 
polity. 

The States demanded that the rights and obligations 
of the Paramount Power should not be assigned to 
persons who are not under the control of the Crown. 
Accordingly the Government of India Act, 1935, 
separates the oflices of the Governor-General and 
Viceroy, though it is intended that the same person 
shall continue to hold both offices. The Crown relations 
of Paramountcy with the Princes will be conducted 
by the Viceroy as such representative of the Crown 
alone. 



CHAPTER III 


THE FEDERATION: THE FEDERATION OF 
INDIA AND ITS FEATURES 


I. Federation 

Conditions and Aims op Fedeeation 

According to Professor A. V. Dicey, a Federal 
State requires for its formation two conditions. 
Firstly, there must exist a body of States^ or Provinces 
so closely connected by locality, by history, by race 
or the like as to be capable of bearing in the eyes of 
their inhabitants an impress of common nationality. 
A second condition is the existence of a very peculiar 
state of sentiment among the inhabitants of the 
States or Provinces which it is proposed to unite. They 
must desire union but must not desire unity. The 
sentiment which creates a Federal State is the preva- 
lence throughout the citizens of the States of two 
apparently inconsistent feelings — the desire for national 
unity and the determination to maintain the inde- 
pendence of each State. “The aim of Federation is 
to give effect as far as possible to both these 
sentiments.’’ Both these conditions are to some 
extent satisfied in India. 

^ A State is an organised section of humanity occupying a certain 
territory. It is an absolutely independent unit. Internally there 
is no limit to its lawful power and it renders no political obedience 
to any outside authority. 
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What is a Federation 

A Federation is a union or association of political 
units (States or Provinces) formed mainly for the 
purpose of performing certain functions on behalf of 
all. A federal union means the coming together of inde- 
pendent States which, while preserving their identities, 
look to the centre to deal with matters common to 
all. Thus a federation is essentially a result of an 
agreement or a pact between the federating units to 
place in the hands of some central body duties and 
powers to be exercised by it on behalf of them all, 
while the constituent units retain unimpaired their 
autonomous authority in other respects. 

Essentlal Characteristics of a Federation 

There are three dominant characteristics of a 
Federal Government. They are: (i) supremacy of the 
Constitution, (h) distribution of the powers of govern- 
ment among bodies with defined powers, and (iii) the 
authority of the Federal Court to act as interpreter 
of the Constitution. 

(i) A Federal State derives its existence from the 
Constitution. The Constitution contains the terms 
and conditions of the compact between the federating 
States on the one hand and the newly-established 
Government on the other hand. Each Government 
whether State or Federal exercises all its executive, 

^ What is a Federal Government? 

When two or more sovereign or independent States mutually 
agree n.ot^ to exercise certain powers incident to their several 
sovereignties, but to delegate the exercise of those powers to 
somebody chosen by them jointly, there is said to be a Federal 
union of those States, and the body to whom the exercise of such 
powers is delegated is called the Federal Government. 
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legislative and judicial powers in accordance with the 
provisions of the Constitution. The Constitution is 
written and rigid.^ 

(ii) Distbibtjtion of Powers 

There is a distribution of powers between a Central 
Government affecting the whole territory and popula- 
tion and a number of federating governments affecting 
particular areas and the persons and things within. 
Generally the powers which affect the life of the nation 
as a whole are given to the Central Government and 
those which affect the matters of local concern are 
reserved to the States or Provinces. 

(iii) Authority of the Federal Court to Inter- 

pret THE Constitution. 

This characteristic is a natural consequence of the 
first two. The Federal Constitution being the supreme 
law of the land embodying the definite terms of the 
pact between the Central Government and the federat- 
ing governments, it is necessary that there should be 
some agency to uphold the Constitution and to keep 
the two governments within their proper limits. This 
is done by the Federal Court, which is at once the 
custodian and the interpreter of the Constitution. 

To sum up, federation presupposes a desire for some 
form of union among independent States, which though 
they desire union for certain purposes, nevertheless 
wish to preserve their identity and some measure of 
independence. It follows that a federal constitution 
must be a rigid constitution. There must be distribu- 
tion of powers between the Federal Government and 

^ A rigid constitution is one which can be amended only by a 
special machinery, distinct from the machinery of ordinary 
legislation. 
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the governments of the States forming the Federation. 
There must be also special machinery for constitutional 
changes, and the court of law which can prevent the 
Federal and State governments from encroaching upon 
each other’s powers and can declare legislation void 
on the ground of excess of power. 

n. The AU-India Federation and Its Features 

The All-India Federation contained in the Govern- 
ment of India Act, 1935, exhibits all the normal 
characteristics of a Federal Government. There is a 
written and rigid constitution with a division of powers 
between the Federal and the Provincial Governments. 
There is also a Federal Court whose duty it is to secure 
the due observance of the limits placed on the Federal 
and Provincial Governments and the legislatures. 
But there are some special features of the Indian 
Federation resulting from the peculiar political con- 
ditions of India. 

These features are : — 

(i) In all federations, independent units are united 
for certain common purposes. Thus a number of 
independent political units get transformed into a 
single State for external purposes. Federalising has 
been normally a process of uniting. In India, federalis- 
ing has been a process of breaking up. There has 
been already one centralised government with other 
subordinate governments. For the purpose of federalis- 
ing it is broken up into eleven autonomous units. Even 
the States have been under the suzerainty of the Crown. 
So the federating units which are all imder the Crown 
have been already for external purposes one State. 
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Thus the historical process of formation of a federation 
in India has been just the reverse of what it has been 
in other countries, and the aims which brought other 
federations into existence have also not been operative 
in India. Other federations are formed by the con- 
stituent units, the Indian Federation is created by the 
British Parliament. 

(ii) In a federation, generally, the status and 
character of the federating units are similar. The 
Indian States are wholly different in status and 
character from British Indian Provinces. The States 
are under personal rule, the Provinces have more 
or less responsible government. The representatives of 
the States in the Federal legislature are the nominees 
of the Rulers, those of British Indian Provinces are 
elected by the people. In a federation there is a 
double citizenship. Federal and State or provincial. 
In the Indian Federation the subjects of the States are 
not citizens of the Federation and are not in the 
enjoyment of the same civic rights as those enjoyed 
by the citizens of British Indian Provinces. Thus the 
Indian Federation is a union between autocratic 
riders and more or less democratic governments. 
There is no common citizenship for all the citizens of 
the Federation. 

(iii) The range of the federal powers is not identical 
in all respects in aU federating units of the Indian 
Federation. It is identical in British Indian Provinces. 
In the States, it depends upon the terms of the Instru- 
ment of Accession of each State, Thus there is an 
obvious anomaly : a Federation composed of disparate 
constituent units in which the powers and authority 
of the Central Government differ as between one 
constituent unit and another. 
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(iv) The Indian Federation has no power of 
amending the Constitution. The power of amendment 
is vested in the British Parliament. 

(v) In other federations the Upper Chamber 
generally secures the equality of status of the federating 
units by allowing an equal representation in it of aU 
units irrespective of their size and population. The 
Lower Chamber secures the unity of the Federal 
State, Its representatives are elected by the citizens 
of the federating units as a whole. Thus one chamber 
is intended to secure equality and autonomy of the 
units and the other to secure national unity. In the 
Indian Federation both these principles are not ob- 
served. There is no equality of representation of the 
units in the Upper Chamber, and curiously its election 
is direct while in other federations it is indirect. In 
the Lower Chamber the election instead of being 
direct is indirect. There is no direct and organic 
contact between the citizens and the Federation. 

(vi) In the relation between the Central Government 
and the units there is an impress of the fact that India 
had a strong centralised Government, and the super- 
intendence and control of the Central Government over 
the Provinces is still there in the background, not nnly 
for federal purposes but also for provincial purposes. 

These are some of the special features of the Indian 
Federation. It is doubtful whether one can correctly 
and strictly call this new All-India polity a federation 
in the sense in which it is understood by political 
theorists and constitutional lawyers. Some Indians 
have doubted the wisdom of creating such a polity 
for India. It is pointed out that it wiU prevent India’s 
progress. It is urged that having regard to the posi- 
tion of the States in the Federation and their relations 
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with the Paramount Power and the rigidity of the 
constitution, the establishment of a true responsible 
government at the centre will be diJBEicult, if not 
impossible. One may object to the exact nature 
and to some of the provisions of the New Constitution, 
but one cannot envisage the Constitution for the 
whole of India in any form other than a federation. 



CHAPTER IV 

THE FEDERATION AND THE CROWN 


“ The idea of an All-India Federation is in many ways one of the 
most strikmg in the history of the world, considering the area 
to be covered, and the differences of language, of religion, of 
race and of historical background of the people and the territories 
which the reahsation of the ideal of federation will continue m 
a single pohtical body.” 

The Mahquess of Linxithgow in a 
speech at Benares, July 31, 1936. 

^EAOF India includes British India, all terri- 
DERATioN uudei the suzerainty 

of His Majesty, all territories under the suzerainty 
of such a ruler and the tribal areas. British India is 
made up of the Governors’ Provinces and the Chief 
Commissioners’ Provinces. The territories of these 
Provinces are vested in His Majesty and are under 
the direct authority of the Crown. The territories 
of the Indian rulers are under the suzerainty or para- 
mountcy of the Crown. The tribal areas, which 
include the frontier lands of India, are under the 
protection of the Crown. Thus the whole of India is 
either under the direct authority or suzerainty or 
protection of the British Crown. 

The Government of India Act, 1935, provides a 
polity or a federation for the whole of India. 


Federal Xhe authority and the suzerainty of the 
uTHORiTY British Crown, which was before 1858 
exercised by the East India Company, and after 1858 
was vested in and exercised by the Secretary of State 
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and the Governor-General in Council (and in some 
respects by the Provincial Governments under devolved 
authority), is under the Act of 1935 resumed by 
His Majesty and is to be exercised by His Majesty 
through his representatives : the Governor-General, in 
relation to the Federation, and the representative of 
the Crown in relation to the States. Thus the two 
aspects of the Crown are distinguished. The two 
positions may be held by the same person, the Gover- 
nor-General, but they may be separated if in practice 
the Governor-General finds it difficult to exercise 
both functions. 

The executive authority of the Federation is vested 
in the Governor-General as the representative of the 
King. He is appointed by commission under sign 
manual. He also exercises such prerogative rights 
. of the Crown as His Majesty has delegated to him ; 
the remaining prerogative rights, such as those of 
making treaties, granting honours, etc., are exercised 
by the King himself. He draws an annual salary of 
Rs. 250,800. He is also paid travelling and other 
allowances to enable him to discharge with dignity 
the duties of his office. This executive authority 
includes the supreme command of the military, naval 
and air forces in India. But His Majesty has also 
appointed a Commander-in-Chief in India to exercise 
in relation to these forces certain powers which are 
assigned to him. As regards the States which have 
acceded to the Federation the executive authority 
of the Governor-General extends only to such matters 
as fall within the federal sphere and are agreed to by 
the States in their respective Instruments of Accession, 

The rights of Paramountcy of the Crown over the 
States are to be exercised by the representative of the 
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Crown who is in practice the Governor-General him- 
self. It is to be noted that when he acts as the repre- 
sentative of the Crown in relation to the States, his 
capacity is different and distinct from that of the 
Governor-General. 

The Units of Federation 

The Federation is made up of (i) Governors’ Pro- 
vinces, (ii) Chief Commissioners’ Provinces, and (iii) 
the States which have acceded to the Federation. The 
nature and status of these federating units differ 
widely. Hence the relation of the Federal executive 
and legislature to these units also differs in essentials. 
With regard to the Governors’ Provinces the relation 
is strictly on federal principles; with regard to the 
States it is not on strict federal principles; whilst 
the Commissioners’ Provinces are entirely subject 
to the authority of the Governor-General, thus hav- 
ing only a nominal status of federating units. Again 
the powers of the Federation in relation to the Pro- 
vinces cover a wide field and are identical in case of 
each Province, while in relation to the States there 
is no identical range of federal powers. 

(i) The Goveenors’ The number of Governors’ Pro- 
Peovinces vinces is increased under the Act 

by the addition of two new provinces of Orissa and 
Sind. The province of Orissa is constituted by 
extending the boundaries of Orissa by joining to it 
areas in Madras and the Central Provinces occupied 
by Oriya people. Sind is separated from Bombay. 
Thus there are eleven Governors’ Provinces : — ^Madras, 
Bombay, Bengal, the United Provinces, the Punjab, 
Bihar, the Central Provinces and Berar, Assam, the 
North-West Frontier Province, Orissa and Sind. The 
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Act of 1935 authorises the creation of other Provinces 
by Order-in-CounciP after consultation of the federal 
executive and legislature and the authorities of any 
Province affected. The boundaries of the Provinces 
can be similarly varied. Berar, though under the 
sovereignty of the Nizam, is to be administered 
with the Central Provinces as one Province.^ Burma 
is separated from British India. 

These Provinces are made autonomous and are 
included in the Federation under the Act. 

(li) The Chief ^ There are six Chief Commissioners’ 
Provinces : — British Baluchistan, 
Delhi, Ajmer-Merwara, Coorg, the 
Andaman and Nicobar Islands, and the area of Panth 
Piploda (now given that status). Other Commissioners’ 

1 Order-in-Council is an order issued by the Sovereign on the 
advice of the Privy Council or more usually on the advice of a 
few selected ministers. In practice it is only issued on the advice 
of ministers of the Crown who are responsible to Parliament for 
their actions in the matter. 

They are of two kinds: 

(i) Those made in virtue of the Royal Prerogative; 

(ii) Those which are authorised by Act of Parhament. 

Such orders are largely used for the purpose of completing the 

administration part of Acts of Parhament. All Orders-in-Council 
made in relation to the i^ew Constitution of India belong to the 
second category, being authorised by the Government of India 
Act, 1035. They provide for carrying out the provisions of the Act. 

2 This is under the agreement between His Majesty and H.E.H. 
the Nizam signed on October 24, 1936. The agreement clearly 
recognizes tho sovereignty of the Nizam. Henceforth the Nizam 
and his successors are to be known as “His Exalted Highness the 
Nizam of Hyderabad and Berar”; the heir apparent is granted 
the title of “His Highness the Prince of Berar.” H.E.H. the Nizam 
has the right to bo consulted in connection with the appointment 
of the Governor of the Central Provinces and Berar, to fly his flag 
alongside the British flag in Berar, to confer Hyderabad titles on 
Boraris, to hold durbars in Berar and to maintain an agent at the 
seat of the C.P. Government. No objection will be raised by His 
Majesty to the khutha being read in any mosque in Berar in the 
name of His Exalted Highness. His Majesty continues to pay to 
His Exalted Highness the sum of Rs. 26 lakhs per annum. 
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Provinces may be created under the Act. Aden is 
separated from British India and is to be governed as 
a Crown Colony, but appeals from its court lie to the 
High Court of Bombay. 

These Provinces are also included in the Federation 
as separate units. 

(iii) The States the States are, in relation to 

British India, sovereign units, their 
accession to the Federation can be and is only a 
voluntary act on the part of their rulers. The Con- 
stitution Act does not itself make any Indian State a 
member of the Federation, but it only prescribes the 
method whereby a State may accede and the legal 
consequences which flow from the accession. There 
is no compulsion on the rulers to enter the Federation. 
They can enter or stand aside from the Federation as 
they think fit. The Federation is to be constituted 
by a Proclamation made by His Majesty. Two con- 
ditions are to be fulfilled before such a Proclamation 
can be made : (1) an address for that purpose must be 
presented to the Bang by each House of Parliament, 
(2) rulers of States representing not less than half 
the aggregate population of the States and entitled to 
not less than half the seats allotted to the States ip. the 
federal upper chamber must have signified to His 
Majesty their desire to accede to the Federation. 

liTSTHTTMENT OF The ruler of a State has to signify to 

ccEssioH Crown his willingness to accede 

to the Federation by executing an Instrument of 
Accession.^ Accession is effected by the King’s 

^An Instrument of Accession is a document which contains 
the terms and conditions on which a ruler of a State accedes to 
or enters the Federation. It is executed by the ruler and is binding 
on his heirs. 
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acceptance of such an Instrument executed by the 
ruler personally whereby he declares that he accedes 
to the Federation with the intent that the King, the 
Governor-General, the federal legislature, the Federal 
Court, and any other federal authority shall by virtue 
of his Instrument but subject to its terms for the 
purpose of the Federation exercise in relation to his 
State such functions as may be vested in them. The 
ruler also assumes the obligation to give effect to 
the provisions of the Act within his State. Thus by the 
terms of the Instrument he permanently and irrevoc- 
ably limits his sovereignty. Accession can be condi- 
tionally executed by a ruler before the attainment of 
the Federation. 

The Instrument must signify the matters on which 
the Federation is to have powers to legislate for the 
State and also the limitations on the federal legislative 
and executive powers in relation to the State. The 
extent of federal legislative power may be enlarged 
by a subsequent Instrument but may not be diminished. 
The federal legislature has no power over the question 
of the accession of States for twenty years from the 
date of the Federation. After that period the request 
for accession of any ruler is to be sent through the 
Governor-General only if both chambers of the federal 
legislature have presented an address to the King asking 
that that State should be admitted to the Federation. 
Every Instrument must be laid after acceptance before 
both Houses of Parliament. The King is not obliged 
to accept any Instrument. He may not accept any 
Instrument whose terms are inconsistent with the 
scheme of the Federation. The Kling may also not accept 
the Instrument of a State which is unwilling to accept 
the greater portion of the subjects in the federal list. 
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Instruments of Accession should be as far as pos- 
sible in common form as regards terminology. A draft 
form of Instrument has been prepared \vdth the Act for 
the guidance of the States. 

The rights and obligations of the Crown in respect 
of the States, apart from the control given to the 
Federation under Instruments of Accession, remain 
unaffected by the Act. As the Crown’s representative 
will not control any forces, if he needs the aid of such 
forces for the discharge of his duties towards the 
States, he is entitled to requisition forces from the 
Governor-General. As the two posts of the repre- 
sentatives of the Crown in India, viz., the Governor- 
General and the representative of the Crown in rela- 
tion to the States, are in practice held by one person, 
there is no possibility of friction. Provision is made 
for the jurisdiction of the Federal Government over 
areas in the States which are under the direct control 
of the Federation. 



CHAPTER V 


THE CENTRAL OR FEDERAL EXECUTIVE 

An All-India Federation is inevitable. It is a recognition of 
India’s geographical and political unity. 

“Ruling Princes, as members of a Federation, may be expected 
to give steadfast support to a strong and stable Central Govern- 
ment, and to become helpful collaborators in policies which they 
have sometimes in the past been inchned to criticise or even 
obstruct.” 

J. S. C. Repobt. 

“Whether a federation built on incoherent lines can co-operate 
successfully is wholly conjectural ; if it does, it will probably be 
due to the virtual disappearance of responsibility and the assertion 
of the controllmg power of the Governor-General backed by the 
conservative elements of the States and of British India.” 

A. Bebbiedalb KIeith. A Constitutional History of India. 

“A system (federalism) meant to maintain the status quo in 
politics is incompatible with schemes for wide social innovation.” 

A. V. Dicey. 


I. Historical 

Each of the three settlements of the East India 
Company at Calcutta, Bombay and Madras was from 
the beginning administered by a President or Gover- 
nor and a Council. The three Presidencies were inde- 
pendent of each other and each government was 
absolute within its limits, subject to the distant and 
intermittent control of the Court^ of Directors. As the 
need for a common policy for all settlements was 
soon felt, it was decided to create one supreme govern- 
ment in the country. The grant of the divani by the 
Mogul Emperor to the East India Company in 1765, 
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made Bengal the predominant Presidency, and the 
Regulating Act converted its Governor in Council 
into a Governor-General in Council and gave him 
superintending authority over Bombay and Madras. 
Under the Regulating Act the Council had three 
members in addition to the Governor-General. The 
control of the Governor-General in Council over the 
other Presidencies was, in fact, not very effective. 
The Charter Act of 1833 made the Governor-General 
of Bengal the Governor-General of India. A fourth 
member, being the Law member, was added to the 
Executive Council only for the purposes of legislation. 
The control of the Governor-General in Council over 
other Presidencies was made complete and eiBfective. 
The Charter Act of 1853 made the Law member an 
ordinary member of the Executive Council. In 1861, 
a fifth member, being the Finance member, was 
added to the Council. A member for Public Works 
was added in 1874 and converted in 1904 into a member 
for Commerce and Industry. In 1911, a member for 
Education was added. Thus the Governor-General 
in Council constituted the Central Executive. 

n. Pre-Federation or Central Executive 

The Central Government or the Central Executive 
authority in British India, both in civil and military 
matters, is the Governor-General in Council. 

The Goveenor-General 

The Governor-General is appointed from amongst 
the most prominent public men in Great Britain for 
a period of five years, during which he may be granted 
leave of absence once only and for not more than four 



CENTRAL OR EEDERAL EXECUTIVE 49 


months. He draws a salary of Rs. 2,56,000 per year. 
‘‘He occupies the most responsible as it is the most 
picturesque and distinguished office in the overseas 
service of the British Crown.” He has a direct 
personal share in the main burden of the 
Government. 

His Powers and Generally he carries out his func- 

ReSPONSIBILITIES , . •j.i • 1 1 

tions with the guidance and con- 
currence of his Executive Council, but he can over- 
ride it under certain circumstances. He can dissolve 
either chamber of legislature. If in special circum- 
stances he thinks fit, he can extend its life. He can 
secure the passing of legislation rejected by either or 
both chambers by certifying that its passing is 
“essential for the safety, tranquillity or interest of 
British India.” With the assent of his Council he 
can restore grants refused by the Assembly. He can 
on his sole initiative authorise such emergency ex- 
penditure as he thinks to be necessary for the safety 
or tranquillity of British India. He may withhold his 
assent to any Bill, or reserve such a Bill for His 
Majesty’s pleasure. Further he has power in an emer- 
gency, without consulting the legislature, to legislate 
by ordinance, having effect for not more than six 
months. His previous sanction is required for the 
introduction of certain classes of BiUs in the central 
legislature. He decides what items of the central 
expenditure fall within the non-votable category. 
He nominates a number of official and non-official 
members to the central legislature. He is in constant 
communication with the Governors of the Provinces, 
and no new policy of any vital importance is 
adopted by them without their consultation with, 
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and with the general concurrence of, the Governor- 
General. 

He is also the Viceroy. He exercises the delegated 
prerogative rights of the Oown. He has the direct 
personal charge of the relations of India with foreign 
countries and of British India with the Indian States. 
All decisions of importance in connection with the 
Indian States, though issued in the name of the Govern- 
ment of India, are really a special concern of the 
Viceroy. The Viceroy is the link between British 
India and the Indian Princes. 

His Responsibiutibs The Governor-General is at all 

TO THE SBCBBTARY ^ ^ . , , , . , 

OE State tunes m mtimate relations and 

consultation with the Secretary of 
State for India, who is a member of the British Cabinet. 
He keeps him fuUy informed of Indian events through 
regular correspondence by letters, cables and radio. 
The Governor-General in Council has to pay due 
obedience to all such orders as he may receive from 
the Secretary of State in Council. The Secretary of 
State in Coimcil has the powers of control over Indian 
finance, legislation and administration. Thus the 
British Parliament secures and exercises its super- 
vision over British India through the Secretary of 
State. 

There is no other political functionary in the world 
who has such powers and privileges as the Governor- 
General of India. “The constitutional monarch of 
the United Kingdom reigns but does not rule, the 
President of the United States of America rules but 
does not reign, the President of the French Republic 
neither reigns nor rules,” whilst the Governor-General 
of India both reigns and rules. 
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The Governob-Genebal’s Executive Council 

There is no limit to the number of members of the 
Govemor-GeneraTs Council. At present it consists of 
seven members in addition to the Governor-General. The 
seven members are the Army member (Conunander- 
in-Chief), Home member, Finance member, Law 
member. Commerce member, member in charge of 
Education, Health and Lands, and member in charge 
of Industry and Labour. 

The Commander-ia-Chief controls Army head- 
quarters and is in charge of a civil department called 
the Army Department. The Home member is in 
charge of the Home Department, which deals with 
the aU-India Civil Services and with such subjects 
as Police, Prisons and judicial matters to the extent 
to which they affect the Central Government. The 
Finance member deals with aU matters relating to 
central finance, currency exchange and banking. 
The Law member, who is the head of the Legislative 
Department, is responsible for the drafting of Govern- 
ment bills. He advises the Government on legal 
questions. The Commerce member is in charge of 
the Commerce Department and also the Railway 
Department which functions through the Railway 
Board. The Education member is concerned with 
higher education, local government, agriculture, forests, 
etc., so far as these things touch the central admmis- 
tration. He also deals with questions concerning 
the position of Indians in other parts of the Empire. 
The member in charge of Industry and Labour deals with 
the Posts and Telegraphs, irrigation, factories, civil avia- 
tion and labour and industry. The Viceroy himself holds 
the portfolio of the Foreign and Political department. 
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The members of the Council are appointed by War- 
rant under the Royal Sign Manual. Three of them 
must be persons who have been for at least ten years 
in the service of the Crown in India. These are 
invariably senior members of the Indian Civil Service. 
The Law member must be a barrister of England or 
Ireland or an advocate of the Faculty of Advocates 
in Scotland or a pleader of an Indian High Court of 
at least ten years’ standing. In practice out of the 
seven members three are Indians. Every member of 
the Executive Council is a member of one or other 
chamber of the Central legislature and has the riglit 
of attending in and addressing the chamber to wliich 
he does not belong, though he cannot be a member of 
both. They are appointed for a term of five years. 
Their salaries are fixed and are not subject to the vote 
of the legislature. 

The Governor-General presides at the 

meetings of his Council. In his absence 
the member whom he has appointed to be its vice- 
president presides. All orders are signed by the Secre- 
tary to the Government of India. In case of a differ- 
ence of opinion, the decision of the majority is binding, 
and in case of equality of votes the Governor- General 
or other person presiding has a second or a casting 
vote. But if the proposed measure is in conflict with 
the view of the Governor-General as to what is essen- 
tial for the safety, tranquillity or interest of British 
India, he may on his own authority and responsibility 
over-rule the decision of the Council. In such a case 
any two members of the dissentient majority may 
ask that the matter be reported to the Secretary of 
State and that the report may be accompanied by 
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copies of any minutes made by the members of the 
Council. Ordinary matters are disposed of by different 
departments, but aU important decisions of the Govern- 
ment of India are made by the Council, which meets 
at short intervals. 

Thus the central executive is neither removable by 
nor responsible to the legislature. It is responsible 
to the Secretary of State and to Parliament. Having 
regard to the powers of the Governor-General in Council 
to restore the rejected items of expenditure in certain 
cases, and the power of certification of bills by the 
Governor-General, and also his power of issuing ordin- 
ances, it is not too much to say that the central execu- 
tive is all-powerful and is practically independent of 
the legislature. This independence is secured by the 
various provisions already mentioned. The legisla- 
ture, however, can and does exercise an influence upon 
policies in a marked and increasing degree. 

m. The Federal Executive 

Under the New Constitution the Governor-General 
is given the executive power of the King. This power 
extends to all matters in respect of which the federal 
legislature can legislate in British India. But in the 
federated States it extends only to matters over which 
the Federation has legislative powers by virtue of the 
Instruments of Accession of the States. 

Administbation of Fedebal Affaibs 

CotTNctL OF The exercise of the federal authority 

MlNlSTEKS , . , , p T T -n- i 1 

IS m a three-fold manner: Firstly, a 
part of it is to be exercised by the Governor-General 
with a Council of Ministers, not exceeding ten in 
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number, chosen and sworn by him from the members 
of the legislature to aid and advise him for the adminis- 
tration of federal subjects other than (1) defence, 
(2) external affairs, (3) ecclesiastical affairs, (4) the 
administration of the tribal areas, and (5) matters 
left by the Act to the Governor-GeneraFs discretion. 
Ministers hold ofl&ce during his pleasure and may be 
dismissed by him acting in his discretion. He fixes 
their salaries until determined by the legislature. Their 
salaries may not be varied so long as they are in office. 
Ministers cease to hold office if for a period of six 
consecutive months they are not members of one of 
the chambers. No court may inquire into the advice 
given by ministers. In every case, it rests with the 
Governor-General to decide whether or not he is 
required to act in his discretion or to exercise his 
individual judgment.^ 


The Govebnor-Genehal’s Secondly, a part of the 
Special Responsibility * t i ^ • 

IN Non-Reserved Sphere lederal authority in respect 

of certain specified sub- 
jects which are under the ministers is exercised by the 
Governor-General in his individual judgment. In 
respect of these matters he is declared to have a 

1^0 distinction between “Governor-General acting in his dis- 
cretion” and “Governor-General acting in his individual judgment” 
should be carefully noted. When the Governor-General acts in his 
d^cretion, it is a case where he acts without being under the obliga- 
tion of consulting his ministers at all, and whore ho acts perfectly 
freely. On the other hand, where he acts in his individual judg- 
ment, that is a case where he has to consult his ministers, b\it is 
not obliged to accept their advice, and, therefore, his final decision 
may or may not agree with the advice tendered to him by his 
ministers. In short, the words “in his discretion” are used in 
respect of powers and functions outside the ministerial field, and 
the words “individual judgment” are used in respect of powers 
^thin the area in which, normally in ordinary times, the Governor- 
General would act on the advice of his ministers. 
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special responsibility and is required to exercise bis 
individual judgment. His ministers will advise, but 
the decision rests with him. He is at liberty to act in 
a manner he thinks fit, for the fulfilment of his special 
responsibilities, even though this may be contrary to 
the advice of his ministers. 

Special Responsibilities op Govebnoe-General 

The matters in which the Governor-General has a 
special responsibihty are: (1) the prevention of any 
grave menace to the peace and tranquillity of India or 
any part thereof, (2) the safeguarding of the financial 
stability and credit of the Federal Government, (3) the 
safeguarding of the legitimate interests of minorities, 
(4) the securing to the members of the public services 
of any rights provided for them by the Act, and the safe- 
guarding of their legitimate interests, (5) the prevention 
of commercial discrimination, (6) the prevention of 
actions which would subject goods of the United 
Kingdom or of Burmese origin imported into India to 
discriminatory or penal treatment, (7) the protection 
of the rights of any Indian State and the rights and 
dignity of the ruler thereof, and (8) any matter which 
affects the administration of any department under the 
discretion, judgment and control of the Governor- 
General. 

The Governor-General is charged with special respon- 
sibility in these matters because it is apprehended that 
the legislature may attempt to deal with them in a 
manner which may be detrimental to India. 


Financial Advisbb 
TO Govbbnob-Genebal 


To maintain the financial 
stability and credit of India in 


England and abroad the Governor-General is bound to 
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seciire that no budgetary or borrowing policy is adopted 
which would prejudice India’s credit in the world’s 
money markets, or affect the capacity of the Federation 
duly to perform its financial obligations. To assist him 
in his duty and to provide an ofi&cer capable of giving 
financial advice, he is authorised to appoint a financial 
adviser, the conditions of whose service and whose staff 
he shall determine. But before any appointment, 
except the first, is made ministers shall be consulted as 
to the person to be chosen. He is technically the 
Governor-General’s adviser, but his advice is available 
to ministers. 

To ensure that none of his special responsibilities is 
overlooked he may, after consultation with ministers, 
make in his discretion rules as to the information to 
be given to him and requiring not only ministers but 
secretaries to bring to his notice any matter likely 
to involve his special responsibility. The Instrument 
of Instructions^ contemplates as far as possible collec- 
tive responsibility of the ministers. The Governor- 
General is to select the Council of Ministers in consulta- 
tion with the person most likely to secure a stable 
majority in the legislature. Though he is to include 
representatives of the States and minorities in tlie 
Ministry he is to remember the need of collective con- 
fidence in the legislature and of the fostering of the 
sense of joint responsibility. Generally the advice of 
ministers is to be followed unless, in the Governor- 

^ An Instrument of Instructions is a docTimont given by His 
Majesty to the Governor-General or Governor at the time of his 
appointment. It contains instructions and directions as to how 
he should act in matters for which ho has special responsibility 
^d in other matters which are in his discretion or individual 
judgment. It supplements the Act. It is issued with the approval 
of Parliament. Any amendment of it has also to be approved 
by Parliament. 



CENTRAL OR EEDERAL EXECUTIVE 57 

GeneraFs opinion, a special responsibility or some 
function in which his individual judgment is pre- 
scribed compels him to act otherwise. If the advice 
tendered by ministers is not accepted in matters for 
which the Governor-General has special responsibility, 
ministers may not resign, because when they accept 
office they know that in these matters their advice 
may not be accepted. The tenure of the lower house 
determines the tenure of the Ministry. 

The “Reserved Functions” Thirdly, the Governor- 

OF THE GoVERNOR-GeNERAX. ^ , , . ir. t i , 

His Counsellors General himseli directs and 

controls the administration 
of the departments of Defence, External Affairs and 
Ecclesiastical Affairs, and the administration of the 
tribal areas. In these fields he has wide powers and 
may act in his discretion. These matters are outside 
the ministerial sphere and the Governor-GeneraFs 
responsibility with respect to them is to the Secretary 
of State and thus ultimately to the British Parlia- 
ment. As he cannot undertake in person so great an 
administrative burden he is assisted by three coun- 
sellors appointed by himself and whose salaries and 
conditions of service are determined by the King in 
Council. Each coimsellor is ex-officio member of both 
chambers of legislature to represent his department for 
all purposes, though without a right to vote but with fuU 
freedom to take part in any debate in the legislature. 
In the administration of the Department of Defence 
consultation of the ministers by the Governor-General 
is recommended. The views of ministers in matters 
affecting the appointment of Indian officers to Indian 
forces and the employment of Indian forces outside 
India are to be obtained before decision. The Minister 
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of Finance is to be consulted before defence estimates 
are settled and laid before the legislature. Control of 
defence inevitably involves control in matters ancillary 
thereto of other departments under ministers and in 
the Proviaces. To achieve this, the Governor-General 
may require the ministers charged with communications 
and the Railway Board to afford facilities for the move- 
ments of troops, and may order the Governors of the 
Provinces to give necessary directions in regard to 
the control of the land, buildings and other require- 
ments of the forces and the safeguarding of their health 
and the guarding of roads, bridges and canals. In 
these matters the Governor-General is subject to the 
Secretary of State, whose orders he must obey. When 
responsibility does not rest with the Indian legislature, 
it rests with the British Parliament acting through the 
Secretary of State. 


Advocatb-Genbbaii the discharge of Ins duties the 
FOB Fedebation Govcmor-General appoints an Ad- 
vocate-General for the Federation to perform such 
functions of advising the Federal Government and 
other legal duties as may be assigned to him. He has 
audience in all British-Indian Courts and in Federal 
issues in federated State courts. The Governor-General 
decides his remimeration. As regards his appointment 
and dismissal the Governor-General acts in his in- 
dividual judgment. 

The Governor-General makes rules of business after 
consulting ministers and he is instructed to provide 
that the Finance minister shall be consulted on proposals 
affecting finance and on the reappropriation of sums 
within grants. 

The executive action of the Federation is taken in 
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the name of the Governor-General. The Governor- 
General has his own secretarial staff appointed by him 
in his discretion. The salaries and the allowances of 
the staff are fixed by him and they are charged on the 
revenues of the Federation. 


Nattjbb op the It IS clear from this description that 
FEDERAii Executive . u r j i j.- • j i i 

the lederal executive is dyarchial. 

The Governor-General himself, with the aid of his 
counsellors, controls the departments of Defence, 
External and Ecclesiastical Affairs, and the adminis- 
tration of tribal areas. Over these matters neither 
ministers nor the legislature have any effective control. 
The other departments are transferred to the ministers 
who are responsible to the legislature. But even with- 
in these departments there are specified matters for 
which the Governor-General has special responsibility. 
In due discharge of his special responsibility in these 
matters he may, if he thinks fit, disregard the advice 
given to him by his ministers. 

It is noteworthy that dyarchy, which was found un- 
workable in the Provinces and rejected by the Simon 
Commission, is introduced at the centre under a differ- 
ent name. It is true that ministers have the constitu- 
tional right to tender advice to the Governor-General 
on the administration of all departments except those 
reserved to him. But the ministers’ salaries, once 
fixed, are not to be varied and are not subject to the 
vote of the legislature ; thus the most effective weapon 
to make ministers responsible to the legislature is made 
ineffective. Again, the exclusion from the Ministry’s 
control of the expenditure on defence vitally limits 
the scope of ministerial activity. Moreover, as ministers 
are to be chosen by the Governor-General having 
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regard to the interests of the minorities and the States, 
the Ministry is bound to he of a heterogeneous char- 
acter which will render difficult the evolution and the 
functioning of a true responsible government.^ 

As against this criticism it is pointed out that, having 
regard to the political conditions of India, this federal 
executive is the best that can be devised to enable 
India to evolve responsible government at the centre. 

^ The principles of a responsible or a Parhamentary government 
are: — 

(1) The King (or his representative; the Governor-General or 
Governor) is bound in political matters to follow the advice of 
his ministers. 

(2) The ministers should be members of one or other House 
of Parliament or legislature. 

(3) The ministers or the Ministry must command the support 
of the lower house. 

(4) The political responsibihty of the ministers is collective. 
(6) The salaries of the ministers are subject to the vote of 

the legislature. 



CHAPTER VI 


THE CENTRAL OR FEDERAL LEGISLATURE 

Till 1909, the central legislature was in substance a mere 
legislative committee of the Government. 

“Frankly abandoning the old conception of the councils as a 
mere legislative committee of the Government, they (Morley- 
Minto Reforms) did much to make them serve the purpose of 
an inquest mto the doings of Government.” 

M. C. Repokt. 

The Indian legislature has now the full powers of a law-making 
body, but it is a non-sovereign law-making body. 


L Historical 

The germ of the legislative power 
of the East India Company lay 
embedded in Elizabeth’s Charter, which authorised the 
East India Company to make reasonable laws, orders 
and ordinances not repugnant to English law for the 
good government of the Company and its affairs. The 
Charter Act of 1726 invested the Governors and councils 
of the three Presidencies with power to make and 
ordain bye-laws and rules for the good government of 
the Company’s factories. From 1726 onwards the three 
Presidency Councils proceeded to make laws independ- 
ently of one another within their jurisdictions. The 
Regulating Act of 1773 subordinated the Presidencies 
and councils of Madras and Bombay to the Governor- 
General and Council of Bengal, who were thereby con- 
stituted the supreme government, and required the 
Madras and Bombay governments to send to Bengal 
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copies of all their Acts and orders. Thus up to 1833 
such legislative powers as were exercisable in India were 
vested in the executive governments. This was the 
period of Bengal, Madras and Bombay ‘^regulations.’' 
Chabteb The germ from which the special legislative 
Act, 1833 council may be said to trace its descent is 
to be found in the Charter Act of 1883, which aimed 
deliberately at simplifying the legislative machinery. 
Under that Act Macaulay was appointed to be the 
first legislative councillor of the Governor-GeneraTs 
Council. All legislative power in India was vested in 
the Governor-General in Council. The council was 
increased by the addition of a fourth ordinary member 
who had no power to sit or vote except at meetings for 
the purpose of making laws and regulations. The 
laws made by this body were, subject to their not being 
disallowed by the Court of Directors, to have effect as 
Acts of Parliament. Henceforward the laws passed by 
the Indian legislature were known as Acts. Further 
changes were made by the Charter Act of 1853. The 
Chabteb Act, council was doubled in size for legisla- 
1853 tive purposes, by the addition of six 

members — the Chief Justice of Bengal, another judge 
and four Company’s servants of twenty years’ standing 
appointed by the governments of Bengal, Madras, 
Bombay and the North-West Province. The legislative 
council thus constituted was intended for purely 
legislative work. 


to toxAK CoimciLs The Indian Councils Act of 
1861 I’emodelled the legislative 
council. It provided that the Governor-General in 
addition to the members above mentioned might, further 
nominate such persons, not less than six and not nx.rc 
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than twelve, as members of the conncil for the purpose 
of making laws and regulations only ; one-half of them 
being non-official persons. The functions of the legisla- 
tive council were limited strictly to the consideration 
and enactment of legislative measures. 


The Indian Councils The Indian Councils Act of 
Act, 1893 IS93 increased the size of the 

legislative council. It introduced changes in the method 
of nomination and relaxed to some extent the re- 
strictions on its proceedings. The number of members 
to be nominated for legislative purposes was fixed at 
ten to fifteen. An official majority was maintained. 
The powers of the legislative council were also enlarged 
by rules under which the members were allowed to take 
part in the annual discussion of the financial statement 
and to draw attention to any financial matter they 
pleased. They were also allowed to ask questions. 
The activities of the council were, however, strictly 
limited to legislative business and the asking of 
questions. 


Morley-Minto 
Keforms, 1909 


Morley-Minto Reforms 

By the Morley-Minto Reforms in 
1909 the Indian legislative council 
was enlarged. The number of additional members was 
fixed at sixty, of whom not more than twenty-four 
were to be non-officials. The Governor-General nomin- 
ated three non-officials to represent certain specified 
communities and filled two other seats by nomination. 
Representation was given to interests rather than to 
territories. The twenty-seven elected seats were dis- 
tributed among certain special constituencies such as 
the landowners, the Muhammadans, Muhammadan 
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landowners and two chambers of commerce, and the 
residue of open seats was filled by election by non- 
official members of the nine provincial legislative 
councils. Thus the principle of election in an indirect 
manner was introduced. Communal representation 
was definitely recognised for the fibrst time. Lord Morley 
maintained that the Governor-GeneraFs Council in 
its legislative as weU as its executive character should 
continue to be so constituted as to ensure its constant 
and uninterrupted power to fulfil the constitutional 
obligation that it owes to His Majesty’s Government 
and to the Imperial Parliament. 

Changes were also introduced in the functions of the 
council. For thirty years between 1862 and 1892 the 
council had no other functions than that of legislation. 
The Act of 1893 gave members power to discuss the 
Budget but not to move resolutions about it or to divide 
the council. Lord Morley’s Act empowered the council 
to discuss the Budget at length before it was finally 
settled, to propose resolutions on it and to divide the 
house upon them. Not only on the Budget, but on all 
matters of general public importance resolutions niight 
be proposed and divisions taken. The resolutions were, 
however, only recommendations to the cxeoxitive 
government. On certain matters such as those aficef - 
ing Native States no resolutions could be moved. Aiiy 
resolution might be disallowed by the Governor-General 
if it was inconsistent with public interests. Members 
were also allowed to ask supplementary questions. 

The Morley-Minto Reforms frankly abandoned the 
old conception of the council as a mere legislative 
committee of the Government. They did much to make 
it serve the purpose of an inquest into tlio doings of 
Government by conceding the very important rights of 
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discussing administrative matters and of cross-examin- 
ing Government on its replies to questions. Lord 
Morley publicly disclaimed that the reforms were 
either directly or indirectly intended to establish the 
Parliamentary system in India. The Morley -Minto 
Reforms failed owing to various reasons. Some of the 
antecedent conditions of success were absent. The 
defect of the electoral system prevented a healthy 
growth of parties. The oificial bloc often rendered the 
f pinion of the non-officials ineffective. There were 
inherent defects in the reforms which did not satisfy 
the political aspirations of the people. In the words of 
the Montagu-Chelmsford Report; “The Morley-Minto 
Reforms, in our view, are the final outcome of the old 
conception which made the Government of India a 
benevolent despotism (tempered by a remote and 
occasionally vigilant democracy) which might as it saw 
fit for purposes of enlightenment consult the wishes of 
its subjects. . . . Parliamentary usages have been 
initiated and adopted in the councils up to the point 
where they cause the maximum of friction, but short of 
that at which by having real sanction behind them they 
begin to do good. . . . Responsibility is the savour of 
popular government, and that savour the present 
councils wholly lack. We are agreed that our first 
object must be to invest them with it. They must have 
real work to do ; and they must have real people to call 
them to account for their doing it.” 

n. The Pre-Federation or Central Legislature 
(under the Act of 1919) 

The Act of 1919 introduced a bicameral system of 
legislature. As the legislature was enlarged both in its 
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composition and functions it was apprehended that it 
might use its powers rashly and hastily ; hence a second 
chamber was established. 

The central legislature consists of the Governor- 
General and two chambers, viz., the Council of State 
and the Legislative Assembly. In each of these cham- 
bers the majority of members are elected. 

The Council oe State 

Composition The Council of State consists of sixty 
members, of whom thirty-four are elected and twenty- 
six nominated. Of the nominated not more than twenty 
are of&cials. 

The electorate of the Council of State is so framed 
as to give it a character distinct from that of the 
Legislative Aissembly. Its franchise is extremely 
restricted. Voters have to possess high property 
quaMcations. Previous experience in a central or 
provincial legislature, service in the chair of a municipal 
council, membership of the University Senate and 
similar tests of personal standing qualify persons for a 
vote at its election. Electors are grouped into com- 
munal constituencies. Women are not entitled to 
vote at its election or to offer themselves for election. 
This disability may be reiuerved by a resolution. Us 
president is appointed by the Governor-General from 
amongst its members. It continues for live years, 
unless previously dissolved. 

The Legislative Assembly 

Composition The Legislative Assembly consists of 
145 members, 105 of whom are elected while twouty- 
six are official members and fourteen are nominated 
non-officials. Amongst the nominated non-oilioials 



CENTRAL OR FEDERAL LEGISLATURE 67 


are included the sole representative of the depressed 
classes, the sole representative of the Indian Christians 
and the sole representative of the Anglo-Indian 
community. The twenty-six officials include most of 
the members of the Governor-General’s Council, 
other important members of the Government of India’s 
secretariat or the representatives of the different 
provincial governments. For the first four years of 
its existence the president was appointed by the 
Governor-General, but thereafter he has been elected 
by its members from amongst them and approved 
by the Governor-General. 

The elected members are distributed amongst the 
Provinces, having regard to their importance. The 
franchise is on the same lines as for the provincial 
councils but with somewhat higher electoral quali- 
fications. Muslims have secured separate representa- 
tion by the formation of Muhammadan constituencies. 
Apart from the general constituencies, Muhammadan 
and Non-Muhammadan, and the European seats, there 
are certain special constituencies for landowners and 
for Indian commerce. 

Privileges of Subject to the rules and standing 
TiiE Members i i • j 

orders, freedom of speech is assured 

to the members in both chambers. No person is 
liable to any proceedings in any court by reason of 
his speech or vote in either chamber, or by reason of 
anything contained in any official report of the pro- 
ceedings of either chamber. 

Legislative Powers 

The Indian legislature has power to make laws for 
the whole of British India. No bill becomes law 
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uoless it is passed by both the Houses and receives 
the assent of the Governor-General. A bill may, 
except in case of a finance biU, originate in either 
chamber. The general legislative powers are subject 
to certain qualifications. Previous sanction of the 
Governor-General is required for the introduction of 
any measure affecting the public debt or public 
revenues of India, or imposing any charge on the 
revenues of India ; the religion or religious rites and 
usages of any class of British subject; the discipline 
or maintenance of the military, naval or air forces, 
the relations of the Government with foreign Powers 
or States; or any measure regulating any provincial 
subject, which is subject to legislation by the Indian 
legislature; and repealing or amending any act or 
ordinance. In certain specified matters the Indian 
legislature has no power to make laws. 

Qttestions, The members of the legislature have 
MoTioN^roB fbe right of asking questions and 

Adjournment also supplementary questions on 

matters of public importance. They 
can also move resolutions on all matters which arc 
within the sphere of the legislature, subject to tlioir 
being disallowed by the Governor-General. They (‘an 
also move motions for adjournment whenever they 
want to discuss a definite matter of urgent public 
importance, or to draw the attention of the Government 
to any event of recent occurrence, or to express their 
feelings on an issue which may have recently arisen. 
For the exercise of this right special procedure is 
laid down.^ 

motion for adjournment of tlie buHinesa of oithor (‘harnlH^r 
for the purpose of discussing a definito matter of urgent piiblic 
importance is made with the consent of tiio ProHidout. The dia* 
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Financial Powers 

The annual statement of the estimated revenue 
and expenditure of the Government of India is 
presented simultaneously in both chambers, and in 
both a discussion of the main principles is permitted. 

The expenditure of the Government of India is 
divided into votable and non-votable items. The 
non-votable items are not to be voted by the legislature. 
They comprise interest and sinking fund charges on 
loans, expenditure prescribed by law, salaries and 
pensions of the officials appointed by the Secretary of 
State in Council, Chief Commissioners and Judicial 
Commissioners, members of the superior services, and 
expenditure classified as ecclesiastical, political and 
defence. Thus the whole of this expenditure which 
absorbs nearly 75 per cent of the total expenditure is 
excluded from the vote of the Legislative Assembly. 
It has become usual for the Governor-General to give 
directions which enable Army expenditure as a whole 
to be discussed by the Legislative Assembly, though 
no vote on it can be taken. 

As regards the votable expenditure, the demands 
for grants are submitted to the Legislative Assembly 
alone. The Council of State has no power to vote the 
demands for grants. 


cussion takos place at 4p.in. and generally lasts for two hours. 
In some cases, if it is passed it amounts to a censure on the Govern- 
ment. The right to move the adjournment is subject to some 
restrictions (1) not more than one such motion shall bo made at 
the same sitting (2) not more than one matter can be discussed 
on the same motion, and it must bo restricted to a specific matter 
of recent occurrence (3) it must not revive discussion on a matter 
already discussed (4) it must not deal with a matter on which 
a resolution could not be moved. 
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The Government alone can propose an item of 
expenditure or its increase and an addition to or an 
increase in taxation. The Finance Bill, which deals 
with taxation, comes before both Houses, which have 
equal power in dealing with it. Only the Assembly, 
however, as already stated, can grant or witlihold 
supply. If the Legislative Assembly declines to vote 
a demand put before it, the Governor-General in Council 
is empowered to declare that he is satisfied that the 
Power of demand which has been refused is 
Restoration essential to the discharge of his responsi- 
bilities. In that case he is empowered to restore a 
rejected demand for grant in the exercise of this power 
of restoration.” 

To ensure general supervision over the finances of the 
Standing Pinancb Government of India a committee 
Committee of the members of the Legislative 

Assembly, called the Standing Finance Committee, 
is appointed every year. The Finance member is its 
chairman with a casting vote. It examines all the 
estimates of the proposed new votable expenditure 
and offers criticism, suggests retrenchment and ec^onomy 
and finally settles the items of expenditure. 

Another committee, called the Committee on Publics 
Committee on Accounts, is also appoiu<-ed at tlu^ 
Public Accounts commencement of each financual 
year to deal with audit and appropriation of a(^(u)unts 
of the Governor-General in Council. It consists of 
not more than twelve members, of whom not. hsss than 
two-thirds are elected members of the Assembly. 
The Finance member is the chairman and lie has a 
casting vote. It examines the expenditure a(*.t.ually 
incurred by the Government during the clositig year 
and has to scrutinise and satisfy itself that the expendi- 
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ture granted by the legislature was spent for the 
purpose and on the heads for which it was granted. It 
brings to the notice of the legislature all the irregulari- 
ties in the procedure of expenditure. Its work is in 
the nature of a post-mortem examination of the 
expenditure. 

Atoitob-Genebal ^ Auditor-General is appointed by 
the Secretary of State in Council and holds office 
during His Majesty’s pleasure. He is an independent 
person. His salary and tenure are fixed by the 
Secretary of State in Council. He audits the 
expenditure of the Government of India and submits 
his report every year. 

PowEB OE In the case of failure of either chamber 
Cebtieication legislature to pass a bill whose 

passage is essential, the Governor-General may secure 
its enactment by certifying that the bill is essential 
for the safety, tranquillity or interest of British 
India. He can do this in the exercise of his powers 
of certification. When he certifies it the Act has to 
be laid before both Houses of Parliament and has no 
effect until it has subsequently received His Majesty’s 
assent. But where in the opinion of the Governor- 
General a state of emergency exists which justifies such 
action the Governor-General may direct that the Act 
which he has certified shall come into operation forth- 
with. It may be disallowed by His Majesty in Council. 

PowEB OE issTHNo In caso of emergency the Governor- 
OBDI1.ANCES General may, without consulting the 

legislature, issue ordinances which have the force 
of law for six months. 
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Delation Between the Two Houses 

Three methods are provided for avoiding or com- 
posing differences between the two chambers. They 
are joint committees, joint conferences and joint sit- 
ting. The first method requires a formal resolution in 
each chamber, and each nominates an equal number of 
members. The second means is to be used when a differ- 
ence of opinion has arisen. A joint conference, consisting 
of an equal number of members of each chamber, is 
held but no decision is taken. Its result is to be 
looked for in the subsequent proceedings of the 
chambers. Thirdly, where the originatmg and the 
revising chamber have failed to reach agreement within 
six months of the passing of the biU, the Governor- 
General in his discretion may convene a joint sitting 
of both chambers at which those present deliberate 
and vote upon a bill in the shape given to it by the 
originating house. The decision taken is deemed to 
be the decision of both chambers. 

in. The Federal Legislature 

The Federal Legislature consists of the King, 
represented by the Governor-General, and two chambers 
styled the Council of State and the House of Assembly 
or Federal Assembly. 

The Council of State is a permanent body. Its 
members are elected for nine years, one-third of them 
retiring every third year. The Assembly, unless dis- 
solved sooner, has a maximum duration of five years. 
Both chambers must meet annually. The Governor- 
General may in his discretion summon and address 
either chamber or both, prorogue the chambers and 
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send messages on pending bills or on other matters. 
Each chamber elects its o^vn President or Speaker 
and Deputy 'Speaker who may be removed only by a 
vote of the majority of all the members passed on 
fourteen days’ notice. The Speaker holds office on a 
dissolution until immediately before the meeting 
of the new Assembly. The presiding officer or the 
Speaker has a casting vote only. It is the duty of the 
presiding officer or the Speaker to adjourn or suspend 
a sitting if less than one-sixth of the members are 
present. The salaries of the President and the Speaker 
are fixed by the Governor-General till they are fixed by 
the legislature. Ministers, counsellors of the Governor- 
General, and the Advocate-General may speak in 
either chamber but may only vote if elected or 
nominated a member. 

CoMPosmoN TLe Council of State consists of 260 

OB' T h K OoXX]CTOI3[j ^ T t* 

OF State members, of whom 156 are members for 

British India and up to 104 are ap- 
pointed by the rulers of the States. The exact number 
in the case of the States depends upon the number of 
the States acceding to the Federation. 

The members for British India are to be directly 
elected, with the exception of six to be nominated 
by the Governor-General so as to secure representa- 
tion of the scheduled castes, women and minority 
communities. There are seventy-five general seats; 
six for scheduled castes, four for Sikhs, forty-nine for 
Muhammadans, six for women. There are seven seats 
for Europeans, two for Indian Christians and one for 
Anglo-Indians. These seats are to be filled indirectly 
by the members of electoral colleges composed of 
the members of those communities in the chamber or 
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chambers of the provincial legislatures. The territorial 
seats are distributed amongst the Governors’ 
Provinces as follows : twenty for Madras, Bengal and 
the United Provinces ; sixteen for Bombay, the Punjab 
and Bihar ; eight for the Central Provinces, and five for 
each of the small Provinces and one each for Delhi 
and Ajmer-Merwara, Coorg and British Baluchistan. 

The States’ seats are allocated amongst States 
with regard to their dynastic status, salutes and other 
factors. Hyderabad is given five seats, Mysore, 
Kashmir, Gwalior and Baroda each three. The 
smaller States are given fewer seats. Some States are 
grouped and their rulers would jomtly or in rotation 
send the representative for the group. The State repre- 
sentatives are appointed by the rulers of the States, 
who may recall them before the expiry of the period. 

Thus the representation in the Council of State or 
the Upper Chamber, which in other federations secures 
the equality of the federating units, is strictly confined 
to the vested interests recognised on a communal basis 
and to the nominees of the rulers. 

Composition of the House of Assembly or 

Pederal Assembly 

The House of Assembly consists of 375 members, 
of whom 250 are representatives of British India 
and not more than 125 are appointed by the rulers of 
the States which have acceded to the Federation. 
The 250 seats of British India are distributed as follows : 
General seats 105, of which nineteen are for the sched- 
uled castes, six for Sildis, eighty-two for Muhammadans, 
four for Anglo-Indians, eight for Europeans, eight for 
Indian Christians, eleven for the representatives of 
commerce and industry, seven for landholders, ten 
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for the representatives of labour and nine for 
women. 

Territorially they are distributed as follows : Madras, 
Bengal and the United Provinces thirty-seven each, 
Bombay, the Punjab and Bihar thirty each, the Central 
Provinces and Berar fifteen, Assam ten, the North- 
West Frontier Province, Orissa and Sind five each, 
British Baluchistan one, Delhi two, Ajmer-Merwara 
one, Coorg one and non-provincial four. The election 
of the British India members is indirect. The Hindu, 
Sikh and Muhammadan members of the Provincial 
Assemblies are to elect members of these communities. 
In the case of the Hindu or general seats a certain 
number are allotted to the scheduled castes. These 
castes hold primary elections at which they choose 
four candidates for each seat reserved for them, and 
the candidate who then comes first in the voting by 
the general electorate wins the seat. The system of 
proportional representation with the single transferable 
vote is adopted in the voting. The European, the 
Anglo-Indian and the Indian Christian members in 
the Provincial Assemblies constitute electoral colleges 
for electing members assigned to their communities. 
The seats reserved for women are to be filled by 
women members of the Provincial Assemblies. Seats 
for commerce and industry are to be filled by chambers 
of commerce and like bodies; for landholders by 
landholders, for labour by labour organisations. There 
are four non-provincial seats filled by the Federated 
Chamber of Commerce, the Associated Chamber of 
Commerce, commercial bodies in Northern India and 
labour organisations respectively. 

The States’ seats are cfistributed amongst the States 
in relation to, among other things, their population. 
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Hyderabad, with a population of 14,436,148, has 
sixteen seats ; Mysore, with 6,557,302, has seven seats, 
and the other States have few'er seats according to 
their population. 

In all federations the lower chamber generally 
represents the citizens of the Federation as a whole. 
It is a cohering or uniting chamber and embodies the 
national unity of the Federation as a State. The 
election for this chamber is generally direct with a view 
to bringing the ordinary citizens of the Federation in 
direct contact with the Federal Government. India 
has departed jfrom this principle by adopting the 
principle of indirect election. 

Members and their Qualieications 

A member of the legislature must be a British 
subject or a subject of a Federated State. For the 
Council of State he must be thirty and for the Federal 
Assembly twenty-five years of age, but this restriction 
is waived in the case of an acting ruler. Every mem- 
ber has to take an oath or affirmation before he takes 
his seat. A member may resign. Either chamber 
may declare vacant the seat of any member absent 
"without permission for sixty days. A seat is vacated 
if the member incurs disqualification for any of the 
following reasons : — ^holding of office under the Crown 
not being ministerial office or membership of a 
service of the Crown, unsoundness of mind declared 
by a competent court, undischarged bankruptcy, 
offences in connection "with elections declared to 
disqualify, conviction in British India or a Federated 
State of an offence punished by transportation or 
imprisonment of not less than two years, unless five 
years have elapsed since release, and failure in certain 
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cases to return electoral expenses. A person serving 
a sentence of transportation, or of imprisonment 
for a criminal offence, cannot be chosen. If a dis- 
qualified person sits and votes he has to pay a penalty 
of Rs. 500 a day which can be recovered as a debt 
due to the Federation. 

Privileges oe Members 

The members of the legislature enjoy certain privi- 
leges. To enable them to express their views freely 
and fearlessly, freedom of speech is assured subject to 
the rules of procedure and standing orders. Freedom 
of speech does not include the right to publish a speech 
which is hbellous apart from its publication under the 
authority of the legislature. No member is fiable to 
any proceedings in respect of voting or papers pub- 
lished by the order of either chamber. Other privi- 
leges enjoyed by the former legislature continue. 
Either chamber has complete control over its pro- 
ceedings but neither of them is a court or has punitive 
power other than that of removing persons infringing 
the rules or standing orders or otherwise behaving in 
a disorderly manner. The Governor-General in his 
individual judgment makes rules to safeguard confi- 
dential matters from disclosure. Members are to 
receive such salaries as the legislature may determine ; 
till then they are to be paid at the same rate as in the 
former legislature. 

Language 

All proceedings in the federal legislature shall be in 
the Enghsh language, but the rules of procedure permit 
persons insufficiently or wholly unacquainted with 
English to use another language. 



78 


IISTDIAN ADMINISTRATION 


Procedube 

Each chamber makes its own rules of procedure, but 
for certain matters the Governor-General himself, 
after consulting the Speaker, makes rules. He makes 
rules regulating the procedure in matters affecting 
functions to be discharged at his discretion or in his 
individual judgment, securing timely completion of 
financial business, forbidding the discussion of any 
matter connected with a State outside the federal sphere, 
prohibiting discussions on questions in respect of (1) the 
relations of the Crown, the Governor-General and any 
foreign prince or State, (2) matters connected with 
tribal areas or excluded areas, (3) his actions in his 
discretion in relation to provincial affairs, (4) the 
personal conduct of the ruler of a State or a member 
of his family. He also makes rules for the joint sitting 
of the chambers. Further, if he considers that the 
discussion of any bill or its clauses or amendments 
would affect the discharge of his responsibility for 
the prevention of any grave menace to the peace or 
tranquillity of India, he may prevent discussion and 
further proceedings thereon. No discussion is per- 
mitted of the conduct of a judge of the Federal Court 
or any High Court including State courts. 

Legislative Procedure 

A biU normally requires the assent of both chambers 
to become law. It may, except in the case of a finance 
bill, originate in either chamber. A dissolution of 
the Assembly causes the lapse of any bill passed by 
it, if pending in the Council of State; but does not 
affect a bill of the Council of State. If a bill is 
passed by one chamber and rejected by the other, or 
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the chambers disagree as to the amendments, or 
it is not presented for assent within six months, exclu- 
sive of any period of prorogation or adjournment, after 
its reception by the other chamber, the Governor- 
General may notify his intention to call a joint sit- 
ting. He '^l do so on ministerial advice. But in 
his discretion he may summon a joint sitting if 
the measure relates to finance or affects his duty of 
discretion or exercise of individual judgment without 
waiting for rejection or disagreement or for the six- 
month period. Generally the joint sitting takes place 
in the next session of the legislature, but when he 
acts in his discretion it may take place in the same 
session. The President of the Council of State pre- 
sides at the joint sitting. The holding of a joint ses- 
sion is not affected by the dissolution of the Assembly. 
At the joint session questions are determined by a 
majority of the members voting. 

"^en a biU has been passed, it must be immediately 
presented for assent or reservation in his discretion 
to the Governor-General. The Governor-General may 
assent to it or return it for consideration in whole or 
in part, and may suggest amendment, and the chamber 
must take his suggestion into consideration without 
delay. Unless the Governor-General notifies the royal 
assent to it within twelve months, a reserved bill 
automatically drops or lapses. A bill may be dis- 
allowed within twelve months from assent ; thereupon 
the Governor-General must forthwith notify dis- 
allowance and the Act becomes void from the date of 
such a notification. The members of the chambers 
have the right of asking questions and also supple- 
mentary questions on public matters and also on 
matters falling within the sphere of the legislature. 
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They have also the right to move resolutions on similar 
matters. These rights are exercised with a view to 
acquainting the executive with the opinion and feelings 
of the members on the policy and actions of the Govern- 
ment. The members have also the right of moving 
motions for adjournment whenever they want to draw 
the attention of the executive to an event of recent 
occurrence or to any matter of urgent public interest 
which has recently arisen. There is a regular proce- 
dure laid down for the exercise of this right. 

Financial Pbocedtiee 

As regards financial matters, the Governor-General 
is required to lay before the legislature the annual 
financial statement of the estimated receipts and 
expenditure, showing separately the sums charged on 
the revenues of the Federation and also the sums 
required to meet other expenditure proposed to be 
met from the federal revenues. Expenditure oh 
revenue account is to be distinguished from other 
expenditure. Similarly expenditure necessary for the 
discharge of the special responsibilities of the Governor- 
General should be indicated. 

Non-Votablb The items of federal expenditure are of 
Items kinds: — (1) Non-votable, (2) Vot- 

able. The Non-votable items are the items of expendi- 
ture which are charged on the revenues of the Federa- 
tion. They are: — (1) the salary and allowances of 
the Governor-General, (2) debt charges including 
interest, sinking fund, etc., (3) salaries and allowances 
of ministers, counsellors, Chief Commissioners, the 
financial adviser and his staff, and the Advocate- 
General, (4) salaries, allowances and pensions of the 
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judges of the Federal Court and pensions of the High 
Court judges, (5) expenditure on defence and external 
affairs, tribal areas and other territories, and up to 
Rs. 40,00,000 on ecclesiastical affairs, (6) sums payable 
in respect of the functions of the Crown in respect of 
the States, (7) grants for excluded provincial areas, 
(8) sums required to meet any judgment decree or 
award, (9) any other expenditure charged by the Act 
on Indian revenues. The Governor-General in his 
discretion determines the classification of any item. It 
is open to either chamber to discuss but not to vote on 
these excluded items except the items in respect of 
the Governor-General and the States. 

VoTABLE Items ^ other items of expenditure are 
votable and must be submitted in 
the form of demands for grants recommended by the 
Governor-General. The Government alone has the 
right to propose expenditure or an increase in expendi- 
ture or taxation. Either chamber may refuse or reduce 
a proposed grant, the Assembly being first consulted. 
If it refuses or diminishes a grant, the Governor-General 
may direct that the full grant or some other less amount 
may be submitted to the Council of State, otherwise 
the demand is dropped or the diminished sum asked for 
from the Coimcil of State. In the case of disagreement 
on grants a joint sitting decides the question. 

The Governor-General authenticates a schedule 
specifying the grants made by the chambers, to which 
he may add sums demanded by the Government but 
which the chambers have refused or reduced and 
which he considers necessary in respect of his special 
responsibility, and the sums charged on the revenues 
of the Federation under the Act, This authenticated 
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schedule must be placed before the chambers but may 
not be discussed by them. It constitutes the sole 
authority for expenditure for the year. The Governor- 
General submits a supplementary statement for addit- 
ional expenditure when necessary. Thus the legislature 
has control over a limited expenditure. The expendi- 
ture which falls under the reserved heads or affects 
his special responsibility, and which absorbs nearly 
75 per cent of the total expenditure, is not under 
the control of the legislature. The legislature has 
control over the remaining 25 per cent of the expendi- 
ture. 

The legislature has no initiative in case of a bill 
or amendment imposing or increasing taxation, regu- 
lating the borrowing of money or giving a guarantee 
affecting financial obligations of the Federation, and 
charging expenditure on federal revenues. The Gover- 
nor-General has the sole initiative in recommending 
such a bfil. Such a bill cannot be introduced in the 
Council of State. No bill, if it involves expenditure, 
may be passed by the legislature without the Govemor- 
GeneraTs recommendation. 


POWBBS OF THE 
Govebnob-GbneraIi 
TO Pbomuloatb 
Obdinancbs 


The Governor-General is given 
emergency powers as regards legis- 
lation. He may, when the legisla- 
ture is not in session, on the advice 


of his ministers that circumstances have arisen which 


require immediate action, issue an ordinance. The 


Governor-General must exercise his judgment in doing 
so if the measure is one which could have been intro- 


duced into the legislature with his previous sanction. 


He may not promulgate without the King’s instruc- 
tions any ordinance which, if it had been a bill, he 
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^v'ould have been bound to reserve for the assent of 
His Majesty. The ordinance must be laid before the 
legislature when it meets. It lasts only for six weeks 
unless disapproved earlier by resolutions of chambers. 
It may be disallowed by the Crown. It may be with- 
drawn at any time by the Governor-General. 

The Governor-General may, under similar circum- 
stances, in matters involving his discretion or indi- 
vidual judgment, issue an ordinance having a duration 
of six months but capable of being extended for a 
further period of six months. Such an ordinance may 
be disallowed by the Crown or may be withdrawn by 
him. If it is an extended ordinance it must be laid 
before both Houses of Parliament. 

Governob-Genebal’s Further, the Governor-General 
may enact permanent legislation 
on such matters, explaining his actions to the cham- 
bers by message. He may send to the chambers a draft 
of his proposed Act, which may be enacted into 
an Act after a month’s delay and after taking into 
consideration any resolution passed by the chambers. 
Such an Act must be laid before both Houses of Parlia- 
ment, which may disallow it. 

The Governor-General is given 
special powers in case of failure 
of constitutional machinery. If 
he is satisfied that the Govern- 
ment of the Federation cannot 
be carried on under the Act, he may issue a proclama- 
tion declaring that the fimctions specified in the pro- 
clamation shall be carried on at his discretion and 
assuming any powers exercisable by federal authority 


Govebnob-Genebax’s 
Powers in case 
OP Failure of 
Constitutional 
Machinery 
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other than the powers of the Federal Court. For this 
purpose he may modify the Government of India Act. 
Any such proclamation may be modified or revoked by 
a subsequent proclamation. It must be laid before 
both Houses of Parhament. It ceases to operate after 
six months unless both Houses of Parliament approve 
its continuance. If it is continued it remains in force 
for a further period of twelve months. As the govern- 
ment of the country cannot be carried on under pro- 
clamation for more than three years, the Act must be 
amended at the latest at the end of three years, to 
meet the new circumstances created by the continuance 
of the failure of the constitutional machinery. Any 
law made by the Governor-General while the pro- 
clamation is in force shall last for two years after the 
expiry of the proclamation, unless sooner repealed or 
re-enacted by the Indian Legislature. 



CHAPTER Vn 


THE PROVINCES: 

THE PROVINCIAL EXECUTIVE 

“Looking ahead to the future we can picture India to ourselves 
only as presenting the external semblance of some form of 
federation. The Provinces will ultimately become self-governing 
units, held together by the Central Government, which will 
deal solely with matters of common concern to all of them.” 

M. C. Report. 

“From April 1, 1937, these great political entities (the eleven 
Autonomous Provmces) will move forward into the future, the 
objects of intense local patriotism, proud of their history, confident 
in their future, determined, each one of them, to play a worthy 
part in that new India which is now taking shape before our own 
eyes.” 

The Marquess op Linlithgow. 


I. Provinces of British India 

How HAVE THE PbOVIHCES BECOME AHTONOMOHS 

Federating Units? 

Under the New Constitution the Provinces are 
constituted the federating units along with the States. 
Till 1919 India had, strictly speaking, a unitary form 
of government. The Provinces were mere agents of 
the Central Government. Some powers were delegated 
to Provinces for administrative convenience. The 
Act of 1919 introduced important changes and gave 
them some independent powers subject to the general 
control of the Central Government. The Government 
of India Act, 1935, makes the Provinces autonomous 
with a view to constituting them the federating units. 

85 
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A federation means a union of independent units. 
In British India these units did not exist, hence they 
are created. 

The cardinal point which emerges from the examina- 
tion of the constitutional structure of India before 
1919 is the concentration of authority at the centre. 
This centralisation may be traced back to the Charter 
Act of 1833. Up to that date the control exercised by 
the Governor-General in Council of Bengal over the 
two Presidencies of Madras and Bombay was limited 
to transactions with Indian potentates and questions 
affecting war and peace. For the ordinary internal 
administration of these areas and for the making 
of laws to be applied to them the Government of 
Bengal had, previous to 1833, no responsibility. 
By the Act of 1833 the Governor-General of Bengal 
became the Governor-General of India and his govern- 
ment was called for the first time the Government 
of India. Its authority became coextensive with the 
area of British possessions in India. The independent 
legislative powers formerly exercised by the Govern- 
ments of Madras and Bombay were taken away. 
Down to 1921 the Governor-General in Council was, 
inside British India, the supreme authority in which 
was concentrated responsibility for every act of civil 
as well as of military government throughout the 
whole area. Provincial Governments had, of course, 
most important work to do, for in their hands lay 
the day-to-day task of administration in the provinces. 
But the Provincial Governments were virtually in 
the position of agents of the Government of India. 
The entire governmental system was in theory one 
and indivisible. The rigour of logical application of 
that conception to administrative practice had gradu- 



THE PROVINCIAL EXECUTIVE 87 

ally been mitigated by the wide delegation of powers 
and by customary abstention from interference with 
the agents of administration. Nothing illustrated 
more clearly the overriding unity of the centre, and 
the subordination of Provinces to it, than the arrange- 
ment between them as to finance. In short, up to 
1919, from the administrative, the financial and the 
legislative point of view, the concentration of authority 
at the centre was a cardinal feature of the constitu- 
tion of India. This was one of the features which 
Parliament in 1919 set itself to modify, as it blocked 
effectively any substantial advance towards the 
development of self-governing institutions. The authors 
of the Montagu-Chelmsford Report stated: ‘'Provinces 
are the domains in which the earlier steps towards 
the progressive realisation of responsible government 
should be taken. Some measure of responsibility 
should be given at once and our aim is to give com- 
plete responsibility as soon as conditions permit.” 
This object was executed by the introduction of 
dyarchy, by which partial responsibility was intro- 
duced in the Provinces. The intention of the authors 
of the Reforms of 1919 was to give an independent 
life to provincial organisms which would in future 
form the members of a British-India Federation. 
The Government of India Act of 1935 has created 
an All-India Federation and has made the Provinces 
autonomous units, independent within their own 
sphere of any central control. This is done by the 
What is Provincial introduction of fuU provincial 
Autonomy? autonomy, whereby each of the 

Governors’ Provinces possesses an executive and a 
legislature having exclusive authority within the 
Provinces in a precise defined sphere and in that 
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exclusively provincial sphere broadly free from control 
by the Central Government and legislature. This 
represents a fundamental departure from the scheme 
under the Act of 1919. Under that Act the Provincial 
Governments exercised devolved authority from the 
Government of India and not an independent authority. 
Under the Act of 1935 the Provinces are to exercise 
independent authority derived from the Crown directly. 
Peovikces or Under the Act of 1935 British India con- 
Bbitish India gists of (1) eleven Governors’ Provinces 
viz., Bengal, Madras, Bombay, the United Provinces, 
the Punjab, Bihar, the Central Provinces and Berar, 
Assam, the North-West Prontier Province and the two 
newly created provinces of Orissa and Sind;^ (2) six 
Commissioners’ Provinces, viz., British Baluchistan, 
Delhi, Ajmer-Merwara, Coorg, the Islands of Andaman 
and Nicobar, and the area known as Panth-Piploda. 
The Government of India has also jurisdiction over 
certain tribal areas. 

n. Besponsible Govenunent in the Provinces 

“Responsible Government is not an automatic device which 
can be manufactured to specification.” 

J. S. C. Report. 

“In India the executive function is of over-riding importance.” 

J. S. C. Report. 

Provincial Executive 

HisTORicAi Before 1919, of the fifteen administrative 
units of British India, the three Presi- 
dencies of Bengal, Bombay and Madras, were each 
adnainistered by a Governor with a council of three 
members who were mostly members of the Indian 

^ Orissa and Sind have been constituted separate provinces from 
April 1, 1936. Till April 1, 1937, each of them is to be governed 
by a Governor aided by a nominated Advisory Council. 
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Civil Service. In emergency the Governor over-ruled 
his colleagues, but otherwise the decisions were those 
of the majority. These Governorships were held by 
men whose experience had been in the field of British 
politics. In four Provinces there were Lieutenant- 
Governorships which were held by senior members 
of the Indian Civil Service. They governed these 
provinces either with or without the help of a council. 
There were three Provinces which were governed by 
civilians called Commissioners as merely agents of 
the Government of India. The remaining units were 
under the direct control of the Government of India. 

The Government of India Act of 1919 converted 
six more out of the twelve units into Governors’ 
Provinces and left the other imits in the same position 
as before. 

Dyarchy The executive system introduced in Governors’ 
Provinces under the Act of 1919 was known 
as dyarchy. Under it the provincial subjects (the 
sphere of provincial government) were divided into 
transferred subjects and reserved subjects. The first 
group was administered by the Governor acting with 
ministers, the second by the Governor in Council. 
The members of the Governor’s Council, who did not 
exceed four, and of whom at least half were Indians, 
were appointed by His Majesty. One, at least, of these 
members was a person who had been for not less than 
twelve years in the service of the Crown in India. 
The Governor presided at meetings of his Executive 
Council, where ordinarily the decision of the majority 
prevailed, though the Governor had in case of equality 
of votes and in certain circumstances a right to over- 
rule his councillors. The ministers were chosen by 
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the Governor from the elected members of the provincial 
legislative council. They were not members of the 
Executive Council, but for the purposes of convenience 
the executive members and the ministers met regularly 
under the presidency of the Governor for discussing 
matters of common interest. But the responsibility 
for decision rested upon the Governor in Council or 
the Governor advised by his ministers, as the case 
might be, according to the subject. There was a joint 
purse for both kinds of subjects, but the requirements 
of the reserved subjects had priority over those of 
the transferred subjects. The Governor was required to 
be guided by the advice of his ministers in relation 
to transferred subjects unless he saw sufficient cause 
to dissent, in which case he might require action to 
be taken otherwise than in accordance with that 
advice. Ministers held office at the Governor’s pleasure, 
but the financial power of the legislature gave the 
latter the means of infiuencing the ministerial policy. 
The executive members, though ex-officio members of 
the legislature, were independent of it and in practice 
were appointed for a fixed term of five years. The 
provincial governments were under the general control 
and superintendence of the Central Government and 
in certain matters were under its direct control. 

This dual or dyarchic system which was designed 
to develop a sense of responsibility, was not successful. 
Apart from giving some opportunities to some Indians 
for training in the system of Parliamentary govern- 
ment, its working for sixteen years did not result 
in any substantial results, and the hopes of its authors, 
Mr. Montagu and Lord Chelmsford, remained unrealised. 

Under the Government of India Act, 1935, Provinces, 
as we have already seen, are transformed into auton- 
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omous political units, legally deriving their authority 
directly from the Crown. The whole basis of the 
provincial executive under the Act of 1935 is a funda- 
mental departure from that under the Act of 1919. 
Dyarchy is abohshed and fuU provincial autonomy 
is introduced. 

The Provincial ExECXTTrvB under the Act of 1935 

Govbbnor The whole executive authority of the 
Province is vested in the Edng and is 
exercised by his representative, the Governor, appointed 
under the Sign Manual. His salary is fixed by the 
Act. His position in the Provinces is largely similar 
to that of the Governor-General in the Federation. 
He has no direct responsibility for the financial 
stability of his Province, but the Governor-General 
may require him to act so as to safeguard the stability 
of federal finance. The executive authority of the 
Province extends to all matters on which the provincial 
legislature may legislate. 

^ In the exercise of his functions the 
Governor has a council of ministers to 
aid and advise him over the whole sphere of the 
Provincial Government, except in such matters which 
are left to his discretion. The Governor may in his 
discretion preside at the meetings of the council of 
ministers. He decides as to whether a particular matter 
is one in respect of which he is to act in his dis- 
cretion or in his individual judgment. Ministers, who 
must be, or become, members of the legislature within 
a stated period, are appointed and dismissed by him 
in his discretion. A minister who ceases to be a 
member for a period of six consecutive months ceases 
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to be a minister. The Governor fixes their salaries 
in his discretion until fixed by the provincial legislature. 
The salaries cannot be varied while ministers are in 
office. The Instrument of Instructions directs the 
Governor to select his ministers in consultation with 
the person who, in his judgment, is likely to command 
the largest following in the legislature, and to appoint 
those persons, including so far as possible members of 
important minority communities, who are in the best 
position collectively to command the confidence of 
the legislature. 

ITs^^sibilities The Governor has special responsi- 
or Governor bilities in respect of, (1) the prevention 
of any menace to the peace or 
tranquillity of his Province or any part thereof, 
(2) the safeguarding of the legitimate interests of 
the miuorities, (3) the securing to the members of 
the public services of any rights under the Act and 
the safeguarding of their legitimate interests, (4) the 
securing of protection against discrimination in the 
sphere of executive action, (5) the securing of the 
peace and good government of areas declared to be 
partially excluded areas, (6) the protection of the rights 
of States and the rights and dignity of any ruler 
and, (7) the securing of the execution of orders (dealing 
with administrative relations) lawfully issued by the 
Governor-General in his discretion. The Governor of 
the Central Provinces and Berar has the further special 
responsibility of seeing that a due proportion of revenue 
is spent on Berar. The Governor of Sind has the further 
special responsibility of securing the proper adminis- 
tration of the liloyd Barrage and Canals Scheme. The 
Governors of Provinces in which there are excluded 
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areas have to secure that no action of theirs in respect 
of such an area is prejudiced by their other actions* 
Any Governor who is discharging any functions as 
agent for the Governor-General has to see that no 
action is taken which is inconsistent with his duty as 
an agent. In all such cases, in which he is exercising 
his special powers, or acting in his discretion, the 
Governor must, after hearing ministers’ advice, act 
in his individual judgment, and in so acting he is 
subject to the directions of and is responsible to the 
Governor-General acting in his discretion, and through 
him to the Secretary of State and ultimately to 
Parliament. The mode of the exercise of his functions 
as regards his special responsibilities is laid down in 
the Instrument of Instructions issued to him by the 
King on his appointment. To ensure that none of 
his special responsibilities is overlooked, the Governor 
makes rules requiring ministers and secretaries to 
transmit to him information as to the business of 
the Government and to bring to his notice any matter 
likely to involve his special responsibility. 

Under his Instructions the Governor is to encourage 
all classes of the population to take their proper place 
in the public Kfe and government of the Province, 
to secure minorities a due share of appointments, to 
protect civil servants from inequitable treatment, to 
prevent measures which would discriminate though 
not in form discriminatory, and to avoid interference 
with the rights of the States. The Governor of the 
Central Provinces and Berar is to have due regard 
in the administration of Berar to the commercial and 
economic interests of Hyderabad. The Governor of 
every Province has to keep the Governor-General 
informed of the position of the civil servants in the 
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Irrigation Department. The Governor corresponds 
with the Governor-General in respect of aU questions 
affecting the [Federation. He is not prevented from 
having direct relations with the Secretary of State. 

ADvocATE-GEirajRAi, Tiie Govemor is given special 
EOE Provinob powers in matters of law and order. 

He appoints in his individual judgment an Advocate- 
General for his Province, a person qualified to be a 
judge of a High Court, whose position in the Province 
is similar to that of the Advocate-General for the 
Federation. 

The Govemor exercises his individual judgment as 
to the making, or amendment, of any rules relating 
to any police force, unless they do not affect its 
organisation or discipline. He may also, if he thinks 
that the peace or tranquillity of the Province is 
endangered by the operation of any person committing 
or contemplating crimes of violence for the overthrow 
of the Government, direct that any of his other 
functions shall also be exercised at his discretion. 
He may in his discretion authorise an official to speak 
and take part in the legislature as his mouthpiece 
on these questions. This official has the same powers 
and rights except the right to vote as an elected 
member. He may also in his discretion make rules 
providing that information in relation to the sources 
from which information as regards such criminal 
intentions has been obtained shall not be divulged 
by any police force member to another member, 
except with the authority of the Inspector-General 
or Commissioner of Police, or to any other person 
except on his direction. 

All executive actions of the Provincial Government 
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are expressed in the name of the Governor. AU orders 
and instruments for acquiring validity are to be duly 
authenticated according to rules. The Governor, after 
consultation with ministers, makes in his discretion rules 
for the transaction of the business of the Government. 
His Instructions require him to secure due consulta- 
tion of the Finance minister on aU financial matters. 
He is required to encourage joint responsibility among 
ministers and to avoid any action which permits 
ministers to evade their own responsibilities by placing 
the onus on him. 


The Govbrnohs The Governor has his own secre- 
Seoretarial State . • i • j. j ^ 

tarial staff appomted by him iq 

his discretion. The salaries and allowances of the 

staff are fixed by him and they are charged on the 

revenues of the Province. 


Trtjb Nature of The provincial executive is theor- 
THB Executive , . -n i . . 

etically a responsible executive. 

The whole sphere of provincial government is entrusted 
to ministers appointed by the Governor from the 
elected members of the legislature. Generally speaking, 
if parties in the legislature are organised on broad 
issues of policy it is possible to evolve a responsible 
government. But the sphere covered by the matters 
in respect to which the Governor has special responsi- 
bilities is so large as to restrict the scope of responsible 
government. Moreover, the instructions to the Governor 
to have due regard to the interests of minority com- 
munities in the selection of ministers will hamper the 
growth of responsible government, which postulates 
the homogeneity and collective responsibility of the 
ministry. Further, the existence of an electorate 
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which recognises communal representation and which 
is rigidly divided into various groups is inconsistent 
with the elementary principle of responsible govern- 
ment. Again, the special responsibilities of the 
Governor and the safeguards and reservations effectively 
limit the functioning of responsible government. The 
Joint Select Committee observe: Parliamentary 
Government, as it is understood in the United King- 
dom, works by the interaction of four essential 
factors : the principle of majority rule ; the willingness of 
the minority for the time being to accept the decisions 
of the majority; the existence of great political parties 
divided by broad issues of policy, rather than by 
sectional interests; and finally the existence of a 
mobile body of political opinion, owing no permanent 
allegiance to any party and therefore able, by its 
instinctive reaction against extravagant movements 
on one side or other, to keep the vessel on an even 
keel.” 

In India none of these factors exists to-day. But 
there is in India a background and a foreground for 
creating these factors by a suitable machinery which 
in its functioning can easily consolidate and develop 
these requisite factors and forces. Strangely, the very 
scheme of representation in the legislature and of the 
selection of ministers is such as to prevent the formation 
of these conditions and also to intensify forces and 
factors which would make their evolution more 
difficult if not impossible. It is pointed out that in 
substance the executive in the Province is not and 
cannot be a responsible executive, as the representation 
in the legislature and the composition of the ministry 
are based on principles which are essentially incom- 
patible with the system of Parliamentary government. 
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The Joint Select Committee makes this point clear. 
It states that: ‘‘It must be recognised that, if free 
play were given to the powerful forces which would 
be set in motion by an unqualified system of Parlia- 
mentary government, the consequences would be 
disastrous to India, and perhaps irreparable.” The 
Reforms of 1919 were designed as the first stage in 
the measured progress towards responsible govern- 
ment in the Provinces. The Government of India 
Act, 1935, is at best intended to set up a machinery 
which may facilitate the evolution of responsible 
government in the Provinces. But it is pointed out 
that having regard to the social conditions of the 
people in the Provinces and in the absence of disciplined 
political parties and of a mobile body of political 
opinion, the nature and the form of responsible govern- 
ment in the Provinces cannot be different firom what 
it is in the New Constitution. 



CHAPTER VIII 


THE PEOVINCIAL LEGISLATUEES 

“The success of a constitution depends, indeed, far more upon 
the manner and spirit in which it is worked than upon its formal 
provisions.” 

I. Historical 

The history of the legislatures in the Provinces up 
to 1833 is already given in the chapter on the Central 
Legislature. 

The Charter Act of 1833 simplified the legislative 
machinery. The Governments of Bombay and Madras 
were drastically deprived of their powers of legislation 
and left only with the right of proposing to the 
Governor-General in Council projects of laws which 
they thought expedient. The Indian Councils Act of 
1861 restored to Madras and Bombay the powers of 
legislation. But the previous sanction of the Governor- 
General was made requisite for legislation by local 
authorities in certain cases, and all Acts of the local 
councils required the subsequent assent of the Governor- 
General in addition to that of the Governors. The 
provincial legislatures were merely enlargements of 
the provincial executive councils, for the purposes of 
legislation. 

By the Indian Councils Act of 1893 the provincial 
legislatures were enlarged, but an official majority was 
maintained. Then* functions, which were enlarged, 
were mostly advisory. By the Morley-Minto Eeforms 
of 1909 the provincial legislatures were further 

98 
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enlarged up to a maximum limit of fifty additional 
members in the larger Provinces, and up to thirty in 
the smaller, and a non-official majority was introduced. 
The principle of election was recognised in an indirect 
manner. Communal representation was introduced 
for the first time. The Morley-Minto councils, with 
powers to legislate and to advise but with no effective 
administrative control, had been presided over by 
the head of the provincial executive himself, who 
exercised great influence over all deliberations. These 
councils stiU embodied the idea that the executive 
government was responsible for the purposes of law- 
making. The Montagu-Chelmsford Report definitely 
stated that these councils had exhausted their usefulness 
by 1918. 

The Act oe 1919 By the Government of India Act, 
1919, important changes were intro- 
duced in the composition and functions of the provincial 
legislatures. In the Governors’ Provinces the Act set 
up a unicameral and triennial legislature called the 
Legislative Council. The president of the council 
was elected after the first four years by its own members 
and approved by the Governor. At least seventy per 
cent of its members were elected and not more than 
twenty per cent were official members. The franchise 
was broadened. Communal representation was not 
only recognised but was further extended. The authors 
of the Montagu-Chelmsford Report expressed their 
opinion that the communal electorate was opposed 
to the teaching of history, that it perpetuated class 
divisions, that it stereotyped existing relations and 
that it constituted ‘"a very serious hindrance to the 
development of the self-governing principle.” But 
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none the less they admitted the need of its continua- 
tion and conceded it to the Sikhs in the Punjab. 
In aU Provinces constituencies were divided into 
Muhammadan and non-Muhammadan. The principle 
of communal representation was further supplemented 
by special arrangements for reservation of seats for 
certain sections of population such as non-Brahmins 
and Marathas. Depressed classes, apart from their 
right of voting in the non-Muhammadan constituencies, 
were given further representation by nomination. 
Nomination was resorted to to secure representation 
of the workers in organised industries. Separate 
electorates were provided for Indian Christians, Anglo- 
Indians and Europeans, special seats were given to 
business interests both Indian and European, to land- 
lords and universities. Thus the representation of 
the electorate for introducing responsible government 
was strangely but truly the representation of rival 
communities and different interests. 

The powers of the legislatures were enlarged. They 
were given powers to legislate “for the peace and good 
government of the province subject to certain qualifica- 
tions.’’ But on a specified list of matters they could 
not legislate even for their own territorial area without 
the previous sanction of the Governor-General. More- 
over bills passed by provincial legislatures required 
the assent not only of the Governor but also of the 
Governor-General. Certain classes of bills affecting 
religion, land revenue, etc., were to be reserved by 
the Governor for consideration of the Governor- 
General. The Governor had the usual power of veto. 
He had also the power of “certification.” It meant 
that if the legislature refused to pass a bill relating 
to a reserved subject the Governor could certify that 
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the passage of the bill was ‘‘essential for the discharge 
of his responsibility for the subject.” By so certifying 
it the bill was put in the same position as though it 
had been actually passed by the legislature. An 
analogous power of over-riding the unwillingness of 
the provincial legislature was placed in the Governor’s 
han^ in relation to finance. The provincial expendi- 
ture was divided into non-votable and votable items. 
The former comprised nearly seventy-five per cent of 
the total provincial expenditure. The legislature had 
thus a control over twenty-five per cent of the expendi- 
ture, subject to the Governor’s power of restoring 
the item of expenditure refused by the legislature if 
that expenditure was essential to the discharge of 
his responsibility. Again, the Governor had power 
in cases of emergency to authorise necessary expendi- 
txue for the safety or tranquillity of the Province. 

n. Constitution of the Provincial Legislatures under 
the Government of India Act, 1935 

Under the Government of India Act, 1935, the 
provincial legislatures consist of the King, represented 
by the Governor, and one or two chambers. 

Bombay, Madras, Bengal, the United Provinces, 
Bihar and Assam have two chambers (bicameral system 
of legislature) known as the Legislative Council and 
the Legislative Assembly. The rest of the provinces 
— the Punjab, the Central Provinces and Berar, the 
North-'West Frontier Province, Orissa and Sind have a 
single chamber (unicameral system of legislature) called 
the Legislative Assembly. Before 1937 all the Provinces 
had only one chamber. The second chamber is created 
to provide a check on hasty and rash legislation and 
to secure the representation of the vested interests. 
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Indian public opinion was against the creation of a 
second chamber in the Provinces. 

Composition The Legislative Assemblies of the Provinces 
are composed as follows: — ^Madras 215 
members, Bombay 175,^ Bengal 250, the United 
Provinces 228, the Punjab 175, Bihar 152, the 
Central Provinces 112, Assam 108, the North-West 
Frontier Province 50, Orissa 60 and Sind 60. 

All members of the Assembly are elected. The 
electorate in every Province is divided into different 
communities and mterests. It is formed in accordance 
with the terms of the Communal Award given by the 
British Government on August 19, 1932, as modified 
by the Poona Pact of 1932 and by the creation of 
the new province of Orissa. The Communal Award 
has in every Province assigned a definite number of 
seats to Muhammadans,^, Sikhs and Indian Christians. 

^ For the details of the composition of the Bombay Legislative 
Assembly see p. 116. 

* During the session of the Second Round Table Conference 
in London the representatives of the various communities failed 
to reach an agreement as to the composition of the proposed 
provincial legislatures, principally because of a radical divergence 
of opinion on the vital question of separate electorates and the 
distribution of communal seats. As they failed to reach an agree- 
ment they requested the Prime Minister to decide the question. 
Pursuant to that request, His Majesty’s Government issued the 
Communal Award on August 19, 1932, by which the seats in the 
provincial legislatures are distributed among various communities 
with the object of securing adequate representation of the minority 
communities. It is not to be altered unless the alteration is 
desired by the communities themselves, but no such alteration 
could be made without the specific consent of Parliament. The 
provision for the representation of the Depressed Classes in the 
Award was not acceptable to the Hindu Community, as it was 
likely to destroy the unity of the community. On the protest 
of Gandhiji, the Poona Pact was signed and its terms were given 
effect by the modification of the Award to that extent. The 
modified terms are intended to preserve the unity of the Hindu 
Community. The Communal Award was subjected to much 
criticism by the Hindu Mahasabha and the Hindus of Bengal. 



THE PROVINCIAL LEGISLATURES 103 

The Poona Pact has secured the representation of the 
depressed classes, now officially known as the scheduled 
castes, in all Provinces. The scheduled castes which 
are specified in an Order in Council made on April 30, 
1936, vote in a specified manner which is intended 
to preserve the unity of the Hindu society and to 
secure adequate representation for them.^ The members 
of the scheduled castes in the registered electorate 
meet in primary elections and choose four candidates 
for each vacancy reserved for them, and the candidate 
who is given the first place in voting by the general 
electorate is elected for the seat. Thus in all Provinces 
seats assigned to Hindus are known as general seats, 
which include the seats reserved for the scheduled 
castes, 'and for other small communities hke Parsis. 
Seats are also assigned to Muhammadans, to Sikhs in 
the Punjab and the North-West Frontier Province, to 
Europeans, Anglo-Indians, Indian Christians, represent- 
atives of commerce, industry, mining, planting except 
in the North-West Frontier Province. Seats for women 
are provided in most Provinces, and special seats for 
an Anglo-Indian woman in Bengal, for a Sikh woman 
in the Punjab and for a Christian woman in Madras. 
The total number of seats in all the provincial 
legislatures is 1,535, of which Hindus have 808 including 
151 reserved for the scheduled castes, Muhammadans 
have 482 and women have 41. 

In Bengal, where Muhammadans have 117 seats 
and a few others under different heads, a Muhammadan 

^ The n-Qinber of the scheduled castes in nine Provinces is as 
follows: — 

Madras 74, Bombay 35, Bengal 76, the United Provinces 60, 
the Punjab 27, Bihar 14, the Central Provinces 39, Assam 20, 
Orissa 43. These castes are scheduled castes throughout the 
Provinces. 
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majority is assured. In the Punjab the Muhammadans 
have 84 seats and the Sikhs have 31 out of 175. In 
the North-West Frontier Province the Muhammadans 
have 36 seats out of 50, and in Sind the Muhammadans 
have 33 out of 60. In other Provinces the Hindus have 
a majority. 

Composition OF The composition of the Legislative 
Councils Councils m the six Provinces is as 

follows: — ^Madras 54 to 56 members, 
Bombay 29 to 30, Bengal 63 to 65, the United Provinces 
58 to 60, Bihar 29 to 30, and Assam 21 to 22.^ 

The Assembly, unless dissolved sooner, continues 
for five years. The Council is a permanent body, 
one-third of its members retiring every third year. 
Both chambers have to hold annual sessions. The 
interval between the two sessions of the chamber 
should not extend beyond six months. The Governor 
may in his discretion summon either chamber or both, 
prorogue them or dissolve the Assembly. He may 
address the Legislative Assembly or both chambers 

^ In Madras the minimum number is 54, the maximum is 56. 
There are 35 general seats, 7 Muhammadan, 1 European, 3 Indian 
Christian, and from 8 to 10 nominated by the Governor to secure 
due representation particularly of the scheduled castes and women. 
In Bombay the maximum number is 29 to 30. There are 20 general 
seats, 5 Muhammadan, 1 European, and from 3 to 4 to be nominated 
by the Governor in the same manner as in Madras. In Bengal 
the number is 63 to 65. There are 10 general seats, 17 Muhammadan, 
3 European, and 27 are to be filled by the Assembly by proportional 
representation with a single transferable vote and from 6 to 8 
nominated by the Governor. In the United Provinces the number 
is 58 to 60. There are 34 general seats, 17 Muhammadan, 1 European, 
and from 6 to 8 nominated by the Governor. In Bihar the number 
is 29 to 30. There are 9 general seats, 4 Muhammadan, 1 European, 
and 12 selected by the Assembly by proportional representation 
with a single transferable vote and from 3 to 4 nominated by the 
Governor. In Assam the number is 21 to 22. There are 10 general 
seats, 6 Muhammadan, 3 European, and from 3 to 4 nominated 
by the Governor. 
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and for that purpose require the attendance of the 
members. He may send to them a message on pending, 
bills or other matters. The chamber has to consider- 
the matter referred to in the message without delay. 
Ministers and the Advocate-General may speak in the 
chamber or chambers or in the joint sittings and take 
part in the proceedings, but may only vote if elected 
or nominated a member. Each chamber selects its 
Speaker and Deputy-Speaker from amongst its 
members. The Speaker or Deputy-Speaker vacates 
his ofi&ce if he ceases to be a member of the chamber. 
He may resign his office. He may be removed only 
by a vote of the majority of all members on fourteen 
days’ notice. On the dissolution of the chamber the 
Speaker does not vacate his office until immediately 
before the first meeting of the new Assembly. The 
salaries of the Speaker and the Deputy-Speaker are 
fixed by the Governor till they are fixed by the 
legislature. 

All questions in the chamber or in the joint sitting 
of the two chambers are determined by a majority 
of votes of the members present and voting other 
than the presiding officer who has only a casting 
vote. The Speaker or the presiding officer has to 
adjourn or suspend a meeting if less than one-sixth 
of the members are present, or if during the meeting 
less than ten persons, who constitute the quorum, 
are present. In the joint sitting the president of the 
Council presides. 

Members of the Legislature 

Members must be British subjects or rulers of 
States or subjects of the federated States. Every 
member has to take an oath or affirmation of loyalty 
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or allegiance to the King before he takes his seat. 
A member may resign his seat. No person can be a 
member of both chambers. If a person is chosen by 
both chambers, he has to resign from one. No person 
may be a member of the federal as well as of the 
provincial legislature. The provincial seat becomes 
vacant at the expiration of a prescribed period unless 
he has resigned his seat in the federal legislature. The 
seat of a member becomes vacant if he resigns it or 
becomes subject to any of the prescribed disqualifica- 
tions. The disqualifications are, (1) holding of any 
ofl&ce of profit under the Crown, (2) unsoundness of 
mind declared by a competent court, (3) imdischarged 
bankruptcy, (4) conviction of offences in connection 
with elections, (5) conviction in British India or a 
federated State of an offence punished by transporta- 
tion or imprisonment of not less than two years, 
unless five years have elapsed since release and, (6) 
failure in certain cases to return electoral expenses. 
A person serving a sentence of transportation or of 
imprisonment for a criminal offence cannot be chosen. 
If a disqualified person sits and votes he has to pay 
a penalty of Rs. 500 a day, which is recoverable as 
a debt due to the Province. 

Pbivileges op With the object of enabling the 
members to. express their opinion 
freely and fearlessly on all issues in the legislature, 
they are given certain valuable privileges. Subject 
to the rules and standing orders regulating the pro- 
cedure, freedom of speech is assured to members in 
each chamber. No member is liable to any proceeding 
in any court for anything said or any vote given by 
him, and no person is liable for the publication by 
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the order of a chamber of any report, paper, votes 
or proceedings. Till other privileges are defined by 
the legislature, the members are to enjoy all the 
privileges enjoyed by the members of the former 
legislature. Every chamber has got a right of removing 
or excluding persons infringing the rules or standing 
orders or otherwise behaving in a disorderly manner. 

Members receive such salaries and allowances as 
are fixed by the legislature and till they are so fixed 
they are to be paid at the same rate as in the former 
legislature. 

Pbocedtxbe The provincial legislature regulates its 
own procedure and business. The Gover- 
nor in his discretion after consultation with the Speaker 
makes rules regulating the procedure and the conduct 
of business in matters arising out of or affecting any 
of his special responsibilities. He makes rules for 
securing the timely completion of financial business, 
prohibiting the discussion of, or asking questions on, 
any matters connected with any Indian State unless 
in his opinion it affects the interest of the Provincial 
Government or of British subjects resident in the 
Province. He may make rules prohibiting, save with 
his permission, the discussion of questions concerniag 
the relations of the King, the Governor-General 
and any foreign State or Prince, and relating to 
matters connected with tribal areas or excluded or 
partially excluded areas, the personal conduct of 
the ruler of any Indian State or a member of the 
ruling family. The Governor also makes rules for the 
joint sittings of the chambers. 

All proceedings in the provincial legislature are in 
English, but the rules permit persons unacquainted 
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or not sufficiently acquainted with the English language 
to use another language. 

Legislative ^ byj may, except in the case of a finance 
Pbocedure V • • i • T. 1. A 

Dill, originate in either chamber. A 
pending biU does not lapse on the prorogation of a 
chamber or chambers. A bill pending or passed by 
the Assembly but pending in the Council lapses on 
the dissolution of the Assembly. In provinces with 
two chambers a bill requires the assent of both chambers 
to become law. If a bill is not presented to the Governor 
for his assent within twelve months after it has been 
sent by one chamber to another, the Governor may 
in his discretion call a joint sitting, and he may do 
so within a shorter period if the biU relates to finance 
or a matter of his special responsibility. If the biU 
is passed by a majority in the joint sitting, it is deemed 
to have been passed. Where a bill has been passed 
in a chamber or chambers it must be presented for 
assent to the Governor. He may assent to it in the 
name of the King, or withhold his assent, or reserve 
it for the consideration of the Governor-General. He 
may return it with a message to the chamber to 
reconsider it with amendments. If a bill is repugnant 
to an Imperial Act or is derogatory to the position 
of the High Court, or affects the Permanent Settle- 
ment or appears to provide for discrimination, it has 
to be reserved. The Governor-General may assent 
to a reserved bill or refuse assent or reserve it for the 
signification of the Kong’s pleasure or direct the 
Governor to return it with the message for recon- 
sideration. A bill reserved becomes an Act only if 
wdthin twelve months of its presentation to the 
Governor he publishes the assent of the King. An 
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Act assented to by the Governor or the Governor- 
General may be disallowed by the King within twelve 
months, and if it is disallowed it becomes void from 
the date of disallowance. 

No discussion is allowed with respect to the conduct 
of a judge of the Federal Court or of a High Court in 
discharge of his duties. The Governor has power to 
prevent discussion of any bill, clause, or amendment 
which is likely to affect his responsibility for the peace 
or tranquillity of the Province. 

The members of the chamber or chambers have the 
right of asking questions and also supplementary 
questions on public matters. They have also the 
right to move resolutions on any matters falling 
within the sphere of the legislature. These rights are 
exercised with a view to acquainting the executive with 
the opinion and feeling of the members on the pohcy 
and action of the Government. The members have 
also the right of moving motions for adjournment 
whenever they want to draw the attention of the 
executive to an event of recent occurrence or to any 
matter of urgent public interest which has arisen 
suddenly. There is a regular procedure laid down 
for the exercise of this right. 

^ Governor is required to lay before 

Matters fhe legislature the annual financial 

statement of the estimated receipts 
and expenditure, showing separately the sums charged 
on the revenues of the province, and sums required 
to meet other expenditure proposed to be made from 
provincial revenues. Expenditure necessary for the 
discharge of the Governor’s special responsibility is 
also distinctly indicated. 
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The items of expenditure charged on the revenues 
of the Province and which are non-votable are, (1) 
Governor’s salary and allowance, (2) debt charges, 
(3) the salaries and allowances of ministers, Advocate- 
General and judges of the High Court, (4) expenditure 
for excluded areas, (5) sums necessary to satisfy any 
judgment decree or award of court, (6) any other 
expenditure charged by the Act. The Governor in 
his discretion decides whether any proposed expendi- 
ture is so charged or not. Except the sum for the 
salary and allowance of the Governor, which is not 
subject to discussion, other items of this expenditure 
may be discussed by the legislature, but they are not 
votable by it. Expenditure not so charged is votable 
and must be submitted to the Legislative Assembly 
in the form of demands for grants. The Assembly 
may assent, or refuse or reduce the amount. Only 
the Governor can recommend the expenditure. 

The Governor authenticates by signature a schedule 
of grants made, sums charged on the revenues of the 
province, and also grants refused or reduced by the 
Assembly but included by him to enable him to 
discharge his special responsibility. The authenticated 
schedule must be presented to the Assembly, but it 
is open neither to discussion nor vote. It forms the 
authority for expenditure for the year. The Governor 
may submit a supplementary statement for additional 
expenditure when necessary. 

The legislature has no initiative in the case of a bill 
or amendment for imposing or increasing taxation, 
regulating the borrowing of money, giving a guarantee 
afifecting financial obligation undertaken or to be 
undertaken by the Province or charging expenditure 
on provincial revenues or increasing the amount. 
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The Governor has the initiative in recommending such 
a bill. Such a bill cannot be introduced in the Legis- 
lative Council. No biU, if it involves expenditure, may 
be passed by the legislature without the Governor’s 
recommendation. Special security is provided for 
the expenditure on European and Anglo-Indian 
education. 

Power of Governor to Promuxgate Ordinances 
DURING Recess of Legislature 
The Governor is given emergency powers as regards 
legislation. He may at the instance of his ministers, 
when the legislature is not in session, if satisfied that 
circumstances exist which require immediate action, 
issue an ordinance. A Governor must use his judgment, 
if the ordinance relates to a matter which could have 
been dealt with by a bill with his or the Governor- 
General’s prior sanction. He must not, without the 
Governor-General’s sanction, issue an ordinance which, 
as a biU, could only have been introduced with the 
latter’s sanction or which must have been reserved. 
An ordinance has the same force and effect as an 
Act of legislature. It must be laid before the legisla- 
ture when it meets, and lasts only for six weeks 
unless disapproved earlier by resolution of the chamber 
or chambers. It may be disallowed by the Crown. 
It may be withdrawn at any time by the Governor, 

Power of Governor to Promulgate Ordinances 
AT ANY Time with Regard to Certain Matters 
The Governor may also under similar circumstances, 
in matters involving his discretion or individual 
judgment, issue an ordinance having a duration of six 
months but capable of being extended for a further 
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period of six months. It may be disallowed by the 
Crown or withdrawn by the Governor. If it is an 
extended ordinance it must be communicated through 
the Governor-General to the Secretary of State and 
shall be laid before Parliament. This power of issuing 
an ordinance must be used with the concurrence of the 
Governor-General except in emergency. If it is issued 
without the concurrence of the Governor-General, 
the Governor-General may direct the Governor to 
withdraw it. 

Goveenor’s Powers to Enact Acts 
The Governor, with the concurrence of the Governor- 
General, may, if he considers that for the discharge 
of the functions which are in his discretion or judgment 
provision by legislation is necessary, issue permanent 
Acts known as Governor’s Acts either forthwith or 
after considering the views of the legislature. Every 
Governor’s Act must be communicated forthwith 
through the Governor-General to the Secretary of 
State and shall be laid before Parliament. This is 
a new power given to the Governor. 

ExcLiTDEn Areas and Partially Excluded Areas 
In every Governor’s Province there are areas which 
are excluded areas or partially excluded areas. They 
are defined by Order in Council issued March 3, 1936. 
The King in Council may direct that the whole or 
any part of the excluded area shall become part of 
the partially excluded area, that the whole or any 
part of a partially excluded area shall cease to be a 
partially excluded area or a part of it. He may also 
alter or rectify boundaries of any of these areas. An area 
originally defined as excluded cannot cease to be such. 
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These areas are backward, hence it is thought that 
the ordinary machinery of administration in a Gover- 
nor’s Province is not suitable for them. This being so, 
special provision is made for their administration. The 
executive authority of the Province extends to such 
areas, but in the case of excluded areas the Governor 
must exercise it in his discretion. No federal or pro- 
vincial Act may apply to these areas except under 
notification by the Governor, who may provide for its 
modification or exceptions in its application. The 
Governor may make regulations for the peace and good 
government of any excluded area and repeal or modify 
in question. Those regulations must be submitted to, 
and any federal, provincial or other law applicable to 
the area assented to by, the Governor-General in his 
discretion before they come into force. Such regulations 
may be disallowed by the King. 

Pbovision in Case of Failure of Constitutional 
Machinery 

The Governor is given special powers in case of the 
failure of constitutional machinery. If he is satisfied 
that a situation has arisen in which the government of a 
Province cannot be carried on under the Act he may 
in his discretion, with the concurrence of the Governor- 
General, issue a proclamation declaring that his func- 
tions to such extent as may be specified in the proclama- 
tion shall be carried on by him at his discretion, and 
assuming to himself all or any powers exercisable by 
any provincial body or authority. To give effect to 
it he may modify the Act as far as it affects any pro- 
vincial body or authority, except the powers vested 
in and exercisable by the High Court. Any such pro- 
clamation may be revoked or varied by subsequent 
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proclamation. It must be communicated forthwith to 
the Secretary of State and laid before both Houses of 
Parliament. It ceases to operate after six months 
unless both Houses of Parliament approve its con- 
tinuance. In that case it shall remain in force for a 
further period of twelve months, but in no case will it 
remain in force for more than three years. Laws made 
by the Governor under the proclamation have effect 
for two years after their expiry, subject to their 
repeal or amendment by the appropriate legislature. 

m. The Chief Commissioners’ Provinces 

The Chief Commissioners’ Provinces are British 
Baluchistan, Delhi, Ajmer-Merw'ara, Coorg and the 
Amdaman and Nicobar Islands, Panth-Piploda and 
such other Provinces as may be created under the 
Act. These Provinces are administered by the 
Governor-General acting through Chief Commissioners 
appointed by him in his discretion. 

The executive authority of the Federation extends 
to all these Provinces, but for British Baluchistan 
the Governor-General shall act in his discretion. No 
federal Act applies to British Baluchistan unless the 
Governor-General directs its application to it with or 
without modifications. The Governor-General may, 
subject to disallowance by the King, make regulations 
for it which may supersede any federal Act or other 
law applicable to it. The Governor-General may make 
regulations for the Andaman and Nicobar Islands. 
In Coorg, until the new machinery is provided, the 
existing legislature and financial arrangements will 
continue. The rules applicable in Governors’ Provinces 
to police organisation, crimes of violence to overthrow 
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Government and those relating to the non-disclosnre 
of records and information are also applicable in these 
Provinces. Provincial status may be conferred on any 
of them under the Act. 


IV. Provincial and Federal Franchises 

“Parliament can provide the conditions in which the creation 
of a homogeneous Indian nation may become possible; but the 
act of creation must be the work of Indian hands.” 

J. S. C. Report. 

The New Constitution is based on a broad franchise. 
Under the Act of 1919, there were initially 8,744,000 
voters, of whom 398,000 were women, all representing 
only three per cent of the total population. The Simon 
Commission recommended the enfranchisement of not 
less than ten per cent of the total population. The 
first Round Table Conference favoured enfranchisement 
of the people up to twenty-five per cent of the popula- 
tion. The second Round Table Conference appointed 
a Franchise Committee for fixing the franchise and it is 
on its findings that the arrangements for the franchise 
are based. The franchise extends widely and the object 
is to give the vote to fourteen per cent of the population 
— 29,000,000 males and 6,000,000 females. 

Peovestcial Franchise 

For the Provincial Assemblies provision for franchise 
is partly made in the Act and is supplemented by 
Order in Council issued on April 30, 1936. It is based 
on the findings of the Delimitation Committee. 

There are territorial constituencies. In them there 
are general seats, and seats for Muhammadans, Anglo- 
Indians, Europeans, Indian Christians, and Women. 
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On the findings of the Delimitation Committee an 
electoral roll is prepared for each constituency, and the 
persons belonging to the special classes are enrolled in 
them and are excluded from the general constituency. 
No person can vote at a general election in more than 
one territorial constituency. An exception is made 
in case of some women. 

In Bombay Presidency, the distribution of seats is 
as follows : General 105, Muhammadan 29, Women 6, 
Anglo-Indian 2, European 3, Indian Christians 3, 
Commerce and Industry 7, Landholders 2, Labour 7 
and University 1. Out of 175 seats, 92 are rural and 
83 are urban. This distribution is rneant to secure an 
adequate representation of the rural areas. The total 
number of electors in all constituencies of the Bombay 
Legislative Assembly is 2,287,041, of whom 299,981 
are women. Territorial constituencies on similar 
fines are also provided for the Legislative Councils. 
The total number of electors in all constituencies of 
the Bombay Legislative Council is 14,697, of whom 
1,665 are women. Assignment to a territorial con- 
stituency is based on residence, but the nature and 
length of residence varies from Province to Province. 
(Bombay requires 180 days residence.) 

The qualification for the franchise in territorial 
constituencies is based on property which may be 
measured by land revenue, or conditions of agricul- 
tural tenancy, by assessment for income tax, and in the 
case of towns by the amount of rent paid. These 
conditions vary in details in each Province, but attempts 
are made to secure same types of voters in all Provinces. 
These conditions are supplemented by special quali- 
fications to secure adequate representation of women 
and depressed classes. Approximately ten per cent 
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of the depressed classes are enfranchised. Special 
qualifications are prescribed for the voters of the 
non-territorial constituencies : Commerce and Industry, 
Landholders, Labour and Minorities. In addition, all 
officers, non-commissioned officers and members of 
the Indian forces and police forces are given the vote 
if on pension or retired. 

Women In general, women who have property 
qualifications are enfranchised in their 
own right. Wives or widows of men so qualified for 
voting, or wives of men with a service qualification, or 
pensioned widows or mothers of members of the military 
or police forces or women possessing a literary quali- 
fication are all enfranchised. If a woman does not hold 
any qualification in her own right she has to make an 
application for enrolment. 

Fedebal Fbanchise 

Fedebae The election for the Federal Assembly is 
Assembly indirect through the provincial legisla- 
tures, hence no question of franchise for it can arise. 

Council of The election to the Council of State is 
direct. A special franchise is provided 
for it. It is to be based on the franchise for the existing 
Council of State, broadening it so as to give the vote 
to about 1,000,000 persons. This franchise is, among 
other things, based on very high property qualifica- 
tions or very high assessment for income tax. 



CHAPTER IX 

DISTRIBUTION OF THE LEGISLATIVE POWER 

A federation, as already explained, means the coming 
together of independent units which, while preserving 
their identities, look to the centre to deal with matters 
common to all. It essentially involves an agreement 
between them to place in the hands of some central 
body duties and powers to be exercised by it on behalf 
of them all, while the constituent units retain unim- 
paired their autonomous authority in other respects. 
Thus a federation necessarily involves distribution of 
legislative, executive, judicial and financial powers 
between the federation and the federating units: the 
Provinces of British India and the States. The legisla- 
tive and financial spheres of the Federation and the 
Provinces are clearly and definitely defined and 
demarcated. The federal legislature makes laws for 
the whole or any part of British India or for any 
Federated State to the extent to which that State has 
agreed by the Instrument of Accession, and the pro- 
vincial legislature does so for the Province or any part 
thereof. For the purposes of legislation the Consti- 
tution provides three lists: the federal legislative 
list, the provincial legislative list and the concurrent 
legislative list. 

lSt federal legislature has power to make 

laws with respect to matters enumerated 
in the federal list. All these matters are those which 
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afifect the whole of India or which require uniform 
treatment. There are fifty-nine subjects in this list.^ 

The Provincial The provincial legislature has power 
to make laws on matters in the 
provincial list. There are fifty-four subjects in the 
provincial list.^ These subjects are essentially of 
provincial interest. 

CoNouBBBNT Experienco in other countries, as well 
as the highly centralised system prevalent 
in British India before 1937, necessitated the provision 
of a concurrent list of subjects which are essentially 
of a provincial nature but which require co-ordination 
and uniform treatment. Both the federal legislature 
and the provincial legislature have power to make 
laws on matters in this list. There are thirty-six 
subjects in this list, of which twenty-five are in Part I 
and eleven in Part II of the list.® There is a possibility 


^ The most important of the subjects in the federal list are ; 
naval, military and air forces, external affairs, currency and coinage, 
federal public debt, posts, telegraphs, federal public services, 
federal public service commission, ancient and historical monu- 
ments, census, federal railways, maritime shipping and navigation, 
copyright, arms and ammunitions, corporations, insurance, banking, 
federal elections, customs duties, corporation tax, salt, stamp 
duties, migration, taxes on income and terminal taxes. 

2 The most important of the subjects in the provincial list are: 
public order, pohee, prisons, provincial public debt, provincial public 
services and provincial public service commission, local govern- 
ment, public health, education, agriculture, land and land tenures, 
forests, relief of poor, unemployment, land revenue, duties on 
goods, taxes on agricultural income, duties in respect of succession 
to agricultural land, taxes on mineral rights, capital taxes, taxes 
on professions, taxes on sale of goods, cesses on the entry of goods, 
stamp duty, tolls. 

®The most important of the subjects in the concurrent list 
are; — 

Part I. Criminal law, criminal procedure, civil procedure, 
evidence and oaths, marriage and divorce and other similar subjects 
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of a conflict between the federal and provincial 
legislation as regards a subject in this list. Hence 
it is provided that a Federal Act or an existing 
Indian Act on a concurrent subject generally over- 
rides a Provincial Act if there is a conflict between 
them. But if a Provincial Act on a concurrent subject 
is repugnant to a Federal Act or Indian Act, and if 
it has been reserved by the Governor for the assent 
of the Governor-General or the Crown and is assented 
to by the Governor-General or the Crown, it prevails 
over prior legislation. But the federal legislature may, 
with the previous sanction of the Governor-General 
for the introduction of such a bill, enact further 
legislation on the same matter. 

As regards the States, the Federation may legislate 
only in respect of matters accepted by or agreed to 
by the Instruments of Accession of the States con- 
cerned. A State may legislate on the subject, but its 
legislation is void in so far as it is inconsistent with 
the valid Federal Act. 


Po^R ^ The three legislative lists are fairly exhaus- 
tive, but it is beyond the wit of man to 
visualise all possible matters which may arise in 
future and on which legislation may be necessary. 
Hence provision is made for the residual power of 
legislation. When any matter not included in the 
three lists crops up, the Governor-General may, in 
his discretion, by public notification empower either 
the federal legislature or the provincial legislature to 


of law, stamp duties, newspapers, books and printing presses, boilers, 
etc. 

Part II. Factories, welfare of labour, unemployment insurance, 
trade unions, prevention of infectious diseases, electricity, inland 
shipping and navigation. 
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enact a law or impose a tax not included in the lists. 
The executive authority of the Federation or of the 
Province extends to the administration of such a law. 
In so assigning it, the Governor-General decides 
whether the subject is abeady enumerated in the 
lists or not. In doing so, he has to seek the advisory 
opinion of the Federal Court. As regards the States, 
all subjects except those transferred by them to the 
Federal Government by them respective Instruments 
of Accession are reserved to them. 

A State of If the Governor-General in his discretion 
Emergency , , , i j.* j.i . 

declares by proclamation that a grave 

emergency exists whereby security in India is threatened 
by war or internal disturbance, the federal legislature 
has power to make a law for a Province even on matters 
in the provincial hist. Previous sanction of the 
Governor-General is necessary to the proposed legisla- 
tion. The Governor-General shall not give his sanction 
unless he is satisfied that the proposed provision is 
proper. Such a law prevails over the provincial law 
either prior or subsequent to the proclamation. The 
preliminary proclamation of emergency which em- 
powers such federal legislation may be revoked by a 
subsequent proclamation. It must be communicated 
forthwith to the Secretary of State and laid before 
the Houses of Parliament. Such emergency federal 
law expbes six months after the expby of the 
proclamation of emergency. 

PowEE OP THE Federal Legislature to Legislate 
POR Two OR More Provinces 
The federal legislature has power to regulate in 
two or more Provinces matters in the provincial list 
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at the request of the chambers of those Provinces. 
Any such Act may be amended or repealed by the 
provincial legislatures. 

The federal legislature by legislation may apply 
the Naval Discipline Act to India with necessary 
modifications. 

The Prevention of Discrimination 

The possibility of legislative discrimination in 
India against British subjects domiciled in the United 
Kingdom is recognised, and the plan adopted is to 
exempt such subjects from the operation of any 
federal or provincial Act which restricts entry into 
India, or imposes, by reference to place of birth, etc., 
any disability, restriction or condition in respect of 
travel, residence, the holding of property or public 
office, or the carrying on of any occupation, trade, 
business, or profession. But this exemption does not 
apply in so far as Indian subjects are subject to 
similar restrictions in the United Kingdom. It is 
not illegal to apply quarantine regulations or to 
exclude or deport undesirables. Again, in the case of 
grave menace to tranquillity or to combat crimes of 
yiolence the Governor-General may suspend tempor- 
arily the security afforded. No differentiation in taxa- 
tion is allowed against British subjects domiciled in 
the United Kingdom or British companies, or Burman 
subjects domiciled in Burma or Burman companies. 
British companies are afforded protection on the basis 
of reciprocity. The right of medical practitioners in 
British India and in the United Kingdom to practise 
in either country is placed on the same footing. Per- 
mission is given to the Indian legislature to confine 
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subsidies for the encouragement of trade and industry, 
in the case of companies not engaged in such branches 
at the time of the legislation, to such bodies as are 
incorporated under the rules of British India, and 
which offer facilities for training Indians, and have 
up to half of their directors Indians. 

AnMicTiSTBATiyE Relations between the Fedeea- 

TION AND THE UNITS 

The executive authority of each unit must be so 
exercised as to secure respect for the federal laws. 
Federal Acts may impose duties on a Province or a 
State to secure this object. The Governor-General 
may agree to entrust executive federal functions to 
a State or Province. Rulers may stipulate for the 
administration of federal laws, but the Governor- 
General must be able to satisfy himself as to the due 
execution of the law. The Governor-General has also 
power to give directions to rulers if they act so as 
to prejudice the exercise of the executive authority 
of the Federation, or fail to carry out obhgations as 
to administering federal laws. The Governors of the 
provinces may be instructed to use their executive 
power in any way necessary to prevent menace to the 
peace or tranquillity of India. The Governor-General 
is given special powers in respect of questions of 
broadcasting, the Provinces and the States being 
entitled to reasonable facilities of transmission. He 
has also special powers in respect of issues affecting 
water rights, to the exclusion of judicial intervention. 
Moreover, the King in Coimcil may estabUsh an inter- 
provincial council to deal with inter-provincial disputes, 
and discuss matters of common interest. 



CHAPTER X 


FEDERAL FINANCE 

“The Provinces have rarely had means adequate for a full 
development of their social needs, while the Centre, with taxa- 
tion at a normal level, has no greater margin than is requisite 
in view of the vital necessity for maintaining unimpaired both 
the efficiency of the defence ser\dces and the credit of the 
Government of India.” 

J. S. C. Report, 

“In spite of the widespread poverty in India, I see no reason 
to doubt that the public revenues of India can be substantially 
increased without taxation becoming intolerable, provided that 
the incidence is adjusted to the capacity of tax-payers to pay 
and that heavy additional burdens are not put upon primary 
necessities.” 

W. T. Layton. 

“No entirely satisfactory solution of the allocation of financial 
resources has yet been found in any federal system.” 

J. S. C. Report. 


I. Historical 

The East India Company, working on commercial 
principles, kept full control of all revenues and 
expenditure in their own hands. TiU 1858, there 
was a highly centralised system of government, under 
which the Governor-General in Council retained 
complete control over financial resources as well as 
expenditure. Though there was a complete reorganisa- 
tion of the finances of British India after the transfer 
of government from the Company to the Crown 
in 1858, no innovation was made in this respect. 
The Provincial Governments remained merely agents of 
the Central Government for collecting revenues, and 
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they could not incur any expenditure, however trivial, 
without the formal orders of the Government of 
India. In short, in 1861 there was complete, thorough 
and eJBFective financial centralisation. 

The financial history of the next sixty years is 
very largely a history of the growth of the financial 
authority of the Provincial Governments by a gradual 
process of devolution of powers to them from the 
Central Government. 

Mr. James Wilson, who was appointed the Finance 
^member of the Government of India in 1859, found 
a deficit in the Indian Budget. Hence his first task 
was to restore financial equilibrium. The financial 
stringency rendered any relaxation of central control 
over provincial revenues and expenditure impractic- 
able. The centralised system had three defects : (1) the 
distribution of the public income among the Provincial 
Governments every year degenerated into something 
like a scramble in which the most violent had the 
advantage, (2) as local economy brought no local 
advantage, the stimulus to avoid waste was reduced 
to a minimum, (3) as no local growth of income led to 
local means of improvement, the interest in developing 
‘the public revenues was also brought down to the 
lowest level. To remove some of these defects Lord 
Mayo’s Government in 1870 took the first important 
step towards financial decentralisation. An attempt 
was made to make the Provincial Governments res- 
ponsible for the management of their own Provinces. 
Each Provincial Government was given a fixed grant 
for the upkeep of definite services such as police, jails, 
education and the medical services, with powers, 
subject to certain conditions, to allocate as it thought 
best and also to provide for additional expenditure 
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by the exercise of economy, and, if necessary, by raising 
local taxes. The Government of India retained all 
the residuary revenues for its own needs. 

This limited measure proved markedly successful 
and provided the justification for a farther step taken 
during the time of Lord Lytton. In 1877, important 
heads of revenue such as stamp duties, alcoholic 
excise and income tax collected in the Provinces were 
provincialised, while the responsibility of the Provinces 
in regard to expenditure was extended to the depart- 
ments of land revenue, general administration and 
law and justice. Fixed grants, however, from the 
centre continued, and in case of two Provinces, a 
definite proportion of land revenue was assigned in 
lieu of a fixed sum. For the first time there was 
the classification of revenue heads into central, 
provincial and divided. The growing needs of other 
Provinces were met by treating land revenue as one 
of the divided heads. Settlements on these lines 
were made with the Provinces for five years in 1882 
and were renewed in 1887, 1892 and 1897. 

In 1904, these settlements were made quasi- 
permanent. The revenues assigned to the Provinces 
were definitely fixed and were not subject to altera- 
tion by the Central Government save in case of extreme 
necessity. The Decentralisation Commission considered 
the question but did not propose any changes. In 
1911 Lord Hardinge’s Government made the settle- 
ment permanent. The fixed assignments to Provinces 
were reduced and the provincial shares of growing 
revenues were increased. The intervention of the 
Central Government in the preparation of the provincial 
budgets was curtailed. In distributing these revenues 
the respective needs of the Provinces were taken into 
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consideration, but it is rightly pointed out that in 
practice that Province came off best which was able 
to exercise the greatest pressure at Delhi or Simla. 

To summarise the position before the Reforms of 
1919: the revenue heads were classified as central, 
provincial, and divided. Customs, salt, opium, railways, 
posts and telegraphs, mint and tributes from native 
princes were central heads. Registration, police, 
education, law and justice, medical relief, minor 
irrigation, provincial civil works, were provincial 
heads. Land revenue, excise, income tax, stamps, 
forests, and major irrigation were divided heads. 
Receipts from the first went to the Central Govern- 
ment, from the second to the Provincial Governments, 
whilst those from the third were shared equally by 
the Central and the Provincial Governments. The 
Central Government was responsible for central expendi- 
ture and the Provincial Governments for provincial 
expenditure. The Provincial Governments had no 
independent power of taxation or of borrowing and 
there was a strict central budgetary control over the 
Provincial Governments. 

Financial Arrange- The Montagu-Chelmsford report 
OF 1919 IS an important document m the 

history of financial devolution in 
India. After reviewing the then existing financial 
system the joint authors pointed out how seriously 
it operated as an obstacle to provincial enfranchisement. 

They laid down that financial devolution was a 
condition precedent to the introduction of a measure 
of responsibility in the Provinces. With this object 
they formulated a new basis of financial settlement to 
suit the wide measure of administrative and legislative 
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deTolution. The scheme was based on the abolition 
of divided heads and on the securing of independent 
sources of revenue to the Centre and Provinces to meet 
their respective obligations. A clear-cut division of the 
revenue heads was made. Of the divided heads, income 
tax was made central, whilst stamps were classified 
as general and judicial, the former being made central 
and the latter provincial. This redistribution of the 
sources of revenue resulted in a deficit of ten crores 
in the central budget. Hence, as a transitional measure 
to maintain the existing relative financial position of 
the Centre and the Provinces, a system of contribution 
from each Province to the Centre was adopted. Such 
contributions were fixed on the estimated provincial 
surpluses resulting from the redistribution of the heads 
of revenue. To enlarge the taxing power of the Pro- 
vincial Governments certain subjects of taxation were 
scheduled as reserved for Provinces. A committee 

, under Lord Meston was appointed to 

Meston Award ^ n 

fix the contributions from the 

Provinces and to consider the claim of Bombay to a 

share of the proceeds of income tax. The Committee 

fixed the contribution for each Province. This was known 

as the Meston Award. The Joint Select Committee 

accepted the contributions fixed by the Award and 

recommended their total extinction within a few years. 

On the grounds of policy, Provinces were to be given 

some share in the increase of the revenue from income 

tax. 

Hence under the Act of 1919 the most important 
sources of provincial revenues were, (1) receipts from 
irrigation, land revenue, forests, excise on alcoholic 
liquors and narcotics, stamps and minerals, (2) a share 
in the growth of revenue derived from income tax in 
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the Province so far as that growth is attributable to 
an increase in the amount of income assessed, (3) the 
proceeds of any taxes which may lawfully be imposed 
for provincial purposes. The provincial legislature 
was empowered to impose a new tax if it was included 
in the schedule. The sources of revenue of the Central 
Government were not specified as such in the Act. 
But the heads classified as central included customs, 
income tax, post and telegraphs, railways, the culti- 
vation of opium and its sale for export, mint and 
tributes fi:om native princes. 

The residuary power of taxation remained with the 
Central Government. 

The Provincial Governments were for the first time 
empowered to borrow loans for certain purposes and 
on certain conditions. The provincial accounts were 
separated and the budgetary control of the Central 
Government was relaxed. 

This redistribution of the sources of revenue was 
severely criticised. It was pointed out that the Central 
Government took all the elastic sources with fixed 
expenditure while the Provincial Governments were 
given inelastic sources with growing expenditure. After 
protest fi:om Bombay it was arranged that for every 
rupee of income assessed to the income tax over and 
above the income assessed in 1920-21 Bombay should 
receive three pies. As the datum of fifty crores assessed 
in 1920-21 was never exceeded the provision remained 
ineffective. 

Financial Developments since the Refoems of 

1919 

It was anticipated that the substantial initial surpluses 
which the Provinces were expected to get under the 
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new scheme would enable the ministers to develop 
the nation-building departments without resort to 
fresh taxation. However, circumstances rendered the 
realisation of these hopes impossible, and the expected 
surpluses turned out to be actual deficits, thus disabling 
the ministers from carrying out useful work in their 
departments. So far from there being any marked 
development of the nation-building services entrusted 
to ministers, expenditure on them at the end of 1923-24 
was actually less than in 1921-22. The financial diffi- 
culties of the Central Government were equally great. 
In the first Budget of the Central Government under the 
Reformed Constitution taxes were increased and added, 
and it was hoped that this would result in a surplus 
while in fact it revealed a deficit of eighteen crores 
of rupees. Additional taxation was imposed in the 
following year and yet there was no balanced budget. 
When strict economy and retrenchment were practised 
on the recommendations of the Inchcape Committee 
financial equilibrium was restored, and the provincial 
contributions, which were gradually reduced, were 
abolished in 1927-28. After 1928, neither the Central 
Government nor the Provincial Governments were in a 
flourishing condition. The Statutory Commission 
appointed in 1928-29 was assisted in the part of its 
work relating to finance by Mr. W. T. Layton, who 
acted as financial assessor. He reviewed the financial 
position and the sources of revenue and the obligations 
of the Central and Provincial Governments. He pointed 
out that the expenditure in India on social and benefi- 
cent services was remarkably low whilst that on the 
defence services was remarkably high. Keeping this in 
mind he suggested a scientific scheme for the division 
of the sources of revenue between the Centre and the 
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Provinces on a federal basis. As the recommendations 
of the Simon Commission were not considered on their 
merits Mr. Layton’s scheme was dropped. With the 
acceptance of the scheme of an All-India Federation 
the subject of the distribution of the sources of revenue 
was carefuUy considered by a sub-committee of the 
second Round Table Conference under Lord Peel. This 
committee laid down the general principles upon which 
the financial resources and obligations of India should 
be apportioned between the Federation, the British 
Indian Provinces and the States. The Peel Committee 
laid down that the federal sources of revenue should 
be largely confined to indirect taxes, but it stated 
that as indirect taxes alone were found to be inadequate 
for federal needs in other federations, the Federation 
should have some portion of direct taxes also. This 
committee left the question of details to be decided 
by another committee. In 1932 the Facts-Finding 
Committee, under Lord Percy, examined the details 
in the light of the principles laid down by the Peel 
Committee. The provision for the assignment of the 
revenue heads under the New Constitution is based 
on the findings of these committees. 

n. The Problem of Federal Finance 

Financial stability: the creation and operation of 
the Reserve Bank, the balancing of the Budget, the 
provision of adequate reserves and the attainment of 
a favourable trade balance were laid down as the 
conditions requisite to the inauguration of the Feder- 
ation. Most of these conditions were more or less 
fulfilled by the end of 1935. However, the problem of 
federal fibnance, namely the distribution of the sources 
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of revenue between the Federal Government and the 
federating units presented great difficulty, though 
British India was already on a basis which was similar 
to that of a federation. The problem may be stated in 
a few words. The revenues of the Central and the 


Provincial Governments have considerably fallen during 
recent years. Some of the new Provinces are likely to 


remain deficit Provinces. Their revenues will be inade- 


quate to meet their normal requirements, hence they 
will have to be subsidised by subventions, or grants from 
the Central Government. The separation of Burma wiU 


result in a loss of certain revenue to the Central 


Government. The inauguration of the New Constitution 


requires an additional expenditure of a crore and a half 
of rupees. The necessity of maintaiaing the stabihty 
of central finances can hardly be exaggerated. The 
Central Government has expansive sources of revenue 
whilst its expenditure is of a fixed character. The 


Provincial Governments have inelastic sources of 


revenue whilst their expenditure is growing. The desir- 
ability of increasing provincial expenditure especially 
on social services is conceded. Thus the problem of 
federal finance is to distribute the sources of revenue 


in such a manner as to secure the financial stabihty 
of the Centre and also to secure to the Provinces 


adequate revenues for their growing needs. It is to 
be noted that the stabihty of the central finances has 
been the paramount consideration in framing the 
scheme which is embodied in the New Constitution. 


The Constitution only draws an outline of the scheme 
and the details are filled in by Order in Council made on 
July 3, 1936, on the report of Sir Otto Niemeyer, who 
was appointed to examine the financial position of the 
Central and Provincial Governments with a view to 
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ascertaining whether the New Constitution could be 
safely launched from the jfinancial point of view. He 
definitely stated that the financial position of the 
Central and the Provincial Governments was satis- 
factory enough to justify the inauguration of the New 
Constitution. 

Federal Finance 

The sources of revenue are classified as federal and 
provincial in separate lists. These lists are exhaustive 
and the power of taxation over the residuary sources 
is with the Governor-General, who may in his ^scretion 
assign any source not included in either list either to 
the Federal or to the Provincial Governments. 

The Fbdeeai The taxes which are levied and collected 
by the Federation are, (1) duties in 
respect of succession to property other than agricul- 
tural land, such stamp duties as are mentioned in the 
federal legislative list (on bills of exchange, cheques, 
promissory notes, bills of lading, letters of credit, 
insurance policies, proxies and receipts), terminal taxes 
on goods or passengers carried by railways or air, 
taxes on railway fares and freights. (2) Income tax 
(except corporation tax). But a proportion of net 
yield which is fixed at 50 per cent is payable to the 
Provinces and States, if any, in which the tax is 
leviable. This original proportion of 50 per cent cannot 
be increased. But the Federation may impose and 
retain the whole of the proceeds of a surcharge. As 
the financial position of the Federation does not permit 
the sharing of income tax immediately, the Federation 
is to retain for the first period of five years, in each 
year, the whole or such amount as together with any 
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general budget receipts from railways will bring the 
Central Government’s share in the divisible total tip 
to thirteen crores, whichever is less, and for a second 
period of five years, also in each year, it is to retain 
a definite proportion fixed by Sir Otto Niemeyer. 
Of the 50 per cent share of income tax assigned 
to the Provinces, its distribution among the Provinces 
whenever it is to be made should be as follows: 
Madras 15 per cent, Bombay 20, Bengal 20, United 
Provinces 15, the Punjab 8, Bihar 10, the Central Pro- 
vinces 5, Assam 2, the North-West Frontier Province 
1, Orissa 2 and Sind 2. It is to be noted that 
this provision for the assignment of 50 per cent 
of income tax is only a paper provision for the first 
five years, and even for the next five years its execution 
is dependent upon the recovery of railway receipts 
and the satisfactory condition of central finances. 
(3) The corporation tax, which is a tax on corporations 
and which is clearly defined. It is not to be levied in 
the States until ten years after federation, and a ruler 
may demand that instead of levying the tax a con- 
tribution shall be payable equivalent to the net pro- 
ceeds which a tax would yield in his State. The 
Auditor-General is to be supplied with the necessary 
information by the States to enable him to calculate 
the tax, and the Federal Court is given final authority 
to determine in any year a claim by a ruler that the 
sum fixed is excessive. (4) Salt duties, federal excise 
duties and export duties. But the whole or part of 
the proceeds may be distributed to the Provinces and 
the States. In the case of export duties on jute, 62 ^ per 
cent of net proceeds is assigned to the Provinces 
exporting jute in proportion to the crops grown therein. 
The prior sanction of the Governor-General in his 
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discretion is required for the introduction of aU hills 
varying any tax or duty in which the Provinces are 
interested. (5) Customs duties, taxes on capital value 
of the assets, exclusive of agricultural land, of indi- 
viduals and companies, and taxes on the capital of 
companies. 

As regards other sources of federal taxation no 
conditions are imposed by law. 


The central revenues are 
grants to the Provinces : 

1. The United Provinces. 

2. Assam. 

3. The North-West 

Frontier Province 

4. Orissa, 


5. Sind. 


charged with the following 

26 lakhs of rupees in each 
year for five years. 

30 lakhs of rupees in each 
year. 

100 lakhs of rupees in each 
year. 

In the first year, 47 lakhs of 
rupees, in each of the next 
four succeeding years 43 
lakhs, and in every subse- 
quent year 40 lakhs of 
rupees. 

In the first year 110 lakhs 
of rupees, progressively re- 
ducing it at the end of 45 
years to 55 lakhs of rupees. 


Tm PROVINC3IAI4 Tiie provincial sources of revenue, 
in addition to the share in the income 
tax, grants from the central revenue and a share in 
the export duty on jute in certain provinces are: (1) 
land revenue, taxes on land and buildings, hearths and 
windows: (2) taxes on agricultural income and duties 
in respect of succession of agricultural land: (3) excise 
duty on goods manufactured or produced in the 
Province and countervailing duties on goods produced 
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or manufactured elsewhere in India, being alcoholic 
liquor for human consumption, opium, Indian hemp 
and other narcotic drugs and narcotics, non-narcotic 
drugs, medicinal and toilet preparations : (4) taxes on 
mineral rights, capitation taxes: (5) taxes on pro- 
fessions, taxes on callings and employments : (6) taxes 
on animals, boats, the sale of goods, advertisements, on 
luxuries, including entertainments, amusements, bet- 
ting and gambling: (7) cesses on the entry of goods 
into local areas, dues on passengers and goods, carry- 
ing on inland waterways, tolls: (8) stamp duties in 
respect of the documents not included in the federal 
list. 

Remission to The Central Government at present 
THE States receives certain tributes from the States. 
This is altered. The Federation is to receive aU pay- 
ments, whether cash or contribution or in respect of 
loans due from the States, and will provide the repre- 
sentative of the Crown with any sums which he deems 
necessary for the performance of his duties towards 
the States. As regards States which enter the Federa- 
tion, the Crown may remit over a period not exceeding 
twenty years cash contributions payable and may 
direct the payment to any State of such sum as it 
thinks fit, if the State has in the past ceded territory 
in lieu of services to be rendered by it. But neither 
remission nor payment may begin before the Provinces 
have begun to receive payments out of the federal 
income tax receipts. Account must be taken in fixing 
the amount to be remitted or paid of any privilege or 
immunity enjoyed by the State. Every Instrument of 
Accession contains the necessary particulars to enable 
the Crown to determine these questions. 
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The property of the Federation is exempted from 
any provincial or State taxation. Both Federation and 
Provinces are tmder obligation to supply the Secretary 
of State with funds to meet any payments due to be 
made in respect of Federation or Provinces and 
especially to enable the Secretary of State and the 
High Commissioner to pay pensions. 

Neither the Federation nor the Provinces can burden 
their respective revenues except for the purposes of 
India or some part thereof. 

The Reserve Bank oe India 

In order to secure financial stability it was recog- 
nised that adequate provision must be made to 
ensure that control of currency and credit, including 
the issue of bank-notes and maintenance of reserves, 
must be entrusted to an independent body like a 
Reserve Bank. Hence the establishment of a Reserve 
Bank of India was made a condition precedent to the 
introduction of the New Constitution. The Reserve 
Bank of India Act was passed in 1934 and the Bank 
started operations in 1935. The capital of the Bank 
is five crores of rupees divided into hundred rupee 
fully paid up shares. The central Board of Directors 
of the Bank is composed of the Governor and two 
Deputy-Governors appointed by the Governor-General, 
four directors nominated by the same authority, eight 
elected directors, and a Government official nominated 
by the Central Government. The Governor-General is 
to exercise his discretion in the appointment and 
removal of the Governor and Deputy-Governors, the 
fixing of their salaries and terms of office, the appoint- 
ment of an officiating Governor or Deputy-Governor, 
the supersession of the central Board and action 
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consequent thereon, and the liquidation of the Bank. 
In nominating directors he is to act on his individual 
judgment. No BiU affecting currency or coinage or 
the constitution or functions of the Reserve Bank may 
be introduced save with the sanction of the Governor- 
General given in his discretion. 

Powers of Borbowtog 

Both the Federation and the Provinces have the 
power of borrowing the amount fixed by the Act. 
The Federation may make loans to the Provinces or 
guarantee their loans. No Province may borrow out- 
side India without the assent of the Federal Govern- 
ment, and such assent is also requisite for borrowing 
if there is outstanding any part of a central or federal 
loan or loan guaranteed by the Central Government 
or Federation. The refusal of assent to borrowing, or 
to make a loan, or to guarantee a loan, or the reason- 
ableness of conditions imposed in any of these cases, 
is in case of disputes to be determined by the 
Governor-General in his discretion. 

Account and Audit 

To assure regularity of accounting of the public 
revenues the Governor-General and the Governors 
are given powers to make rules for the purpose. The 
King appoints an Auditor-General whose status is that 
of a federal judge as regards security of tenure. The 
conditions of his appointment cannot be varied as 
long as he is in office. He is debarred from further 
office under the Crown in India. His duties are pre- 
scribed. He may act for a Province. A provincial 
legislature not earlier than two years after federation 
may provide for the appointment on similar terms 
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of a provincial Auditor-General ; but the post must not 
be filled for at least three years after the date of the 
Act. The Auditor-General gives directions as to the 
mode of keeping accounts. His reports are to be laid 
before the federal and provincial legislatures, as the 
case may be. Eor the accounts of the Federation in 
the United Kingdom an auditor of home accounts on 
similar terms is appointed. Payments in respect of the 
relations of the Crown and the States are to be audited 
by the Auditor-General. The ofl&ce of the Auditor- 
General is made independent of the executive authority. 

Conclusion 

The basis of federal finance under the New Con- 
stitution is in no way different from that under the 
Act of 1919. The distribution of the sources of revenue 
has remained practically the same, only the lists of 
the federal and provincial sources of revenue are 
exhaustively set out. The real criticism of the financial 
arrangements xmder the Act of 1919 was that the 
Central Government had kept to itself aU expansive 
sources whilst the Provincial Governments were given 
non-expansive or inelastic sources of revenue. It was 
further pointed out that, admitting the necessity of 
a strong Central Government with financial stability, 
the requirements of the Central Government had 
received over-riding consideration. The crux of the 
financial problem of India is how to secure more funds 
for the Provinces either by assigning to them a share 
of the central taxes or by allocating to them growing 
sources of revenue. This fundamental problem of 
Indian finance has remained unsolved. It was expected 
that the Provmces would be given a substantial share 
of income tax from the very beginning, but this hope 
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is to remain unfulfilled for ten years. Sir Otto 
Niemeyer in his report clearly states: “Expenditure 
at the centre cannot be expected, consistently with 
safety, to decrease much below the point to which it 
has now been reduced. . . . Expenditure in the Provinces 
could obviously be increased with advantage on many 
heads.” Thus the Provinces, which admittedly require 
more funds, cannot expect any relief from the Central 
Government which has no surplus to spare. There is 
every possibility of an increase in the central revenues, 
but it will not bring immediate relief to the Provinces. 
It is not unlikely that the provincial revenues may 
actually decrease, thus intensifying the problem. The 
entry of the States into the Federation has brought 
no additional financial strength. For all practical 
purposes from the financial point of view the New 
Constitution has given neither relief nor added strength 
to the Provinces. On the contrary it has imposed on 
them an additional burden of nearly a crore of rupees 
incidental to the inauguration of the New Constitu- 
tion. 


m. The Existing Financial System 

With the inauguration of provincial autonomy on 
April 1, 1937, the financial system of India will be 
recast and it is diflSicult to deal with all the sources 
of federal and provincial revenues in detail. However, 
a brief description of the existing arrangements may be 
given by way of providing a general idea of the system. 

main sources of income of the Central 
Government are customs, income tax, salt 
duties, opium, railways and posts and telegraphs. We 
may also mention mint and tributes from native Princes. 
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A great part of the central expenditure is on defence. 
The following are the figures under the principal heads of 
central revenues and expenditure for the year 1935-36 : 


Bevenues {in laJchs of rupees). Expenditure {in lakhs of 

rupees). 


Customs 

54,71 

Defence (Net) 

50,06 

Income tax 

16,80 

Debt charges 

13,62 

Salt 

8,70 

Civil administration 

10,46 

Opium 

61 

Other items 

50,23 

Railways 




Posts and telegraphs 

85 



Currency and Mint 

1,22 



Other receipts 

41,48 



Total 

124,37 

Total 

124,37 


Customs duties, which bring in fifty-five 
crores of rupees, include export duties as well 
as import duties on goods exported and imported. The 
export duties are levied on jute, which is an Indian 
monopoly, on rice, hides and skins. Before the Mutiny 
the general rate of import duties was 3|- per cent on raw 
produce and 3J to 5 per cent on manufactured goods. 
On goods imported from countries other than the United 
Kingdom the duties were double. After 1858, the general 
rate was raised to per cent but the duty on cotton 
goods remained at 5 per cent. The controversy regard- 
ing the cotton duties led to the abolition in 1882 of 
all import duties except on arms and liquors. In 1894, a 
5 per cent duty was imposed in the interest of revenue 
on imports into India. Till the outbreak of the War 
customs duties did not play a very important part in 
Indian revenues and yielded only some eleven crores 
of rupees. During the War the customs duties were 
greatly increased and to-day they are the most 
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important source of revenue and yield the highest 
amount in the central budget. The general tariff rate 
is 25 per cent ad valorem and in some cases more, with 
preferential rates on goods of the United Kingdom 
and the British Colonies. 

A fiscal commission was appointed in 1922 to examine 
the tariff poHcy of the Government of India. The 
commission recommended that the Government of 
India should definitely adopt a policy of protection to 
be applied with discrimination on certain lines indi- 
cated in the report. Protection was to be given if a 
Tariff Board, which was to be constituted for the pur- 
pose, was satisfied that the industry claiming protection 
possessed natural advantages and that it was not likely 
to develop without the help of protection and that it 
would eventually be able to face world competition 
unprotected. The Tariff Board consisting of three 
members has examined claims of many industries 
and has recommended discriminating protection for 
some of them. The Indian tariff is partly protective 
and mostly revenue. It is believed that it is fairly high 
as a revenue tariff and fairly low as a protective tariff. 

Income The income tax was first imposed by Mr. 

Wilson in 1860 on all incomes above a certain 
mioimum. Since 1886 agricultural incomes are exempt 
from income tax. The tax was levied at a very low 
flat rate before the War. During the War it was 
increased. The present income tax is a graduated tax 
levied on non-agricultural incomes exceeding Rs. 2,000 
and there is in addition a super -tax on incomes exceed- 
ing Rs. 30,000. No deductions are allowed for families 
and children. It is a growing source and is likely to 
yield more with the revival of prosperity. 
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Salt The salt tax was one of the taxes transferred 
to the Company with the divani of Bengal in 1765. 
At first it was administered as a revenue monopoly. 
Monopoly was subsequently abolished and a system 
of licence was substituted. The Government manu- 
factures a large quantity of salt. The rate of the 
duty has varied from time to time. In 1888 the rate 
was raised from Rs. 2 a maund, but in 1903 it was 
reduced to Rs. 2 and in 1907 to Rupee 1. The rate was 
again raised to Rs. 1-4-0 a maund and in 1923 to 
Rs. 2-8-0. It was again reduced in 1924 to Rs. 1-4-0. 
It is interesting to note that whenever the duty was 
reduced the consumption increased. 

Opium Opium is the monopoly of the Government, 
which controls its production as well as its distribution. 
Cultivation of the poppy plant is prohibited except in 
licensed areas, and licence is required to sell the whole 
of the production to the Government at a fixed price. 
The opium is made up in a Government factory and is 
supplied at very nearly cost price to the Provincial 
Governments, who sell it to consumers through licensed 
vendors. The bulk of the central revenue is derived 
from exports. This part of the revenue will soon be 
extinguished as Government has undertaken to stop 
export to foreign countries. 

Railways Most of the railways in India are owned 
by the Government. The total capital outlay on State 
railways is 757 crores of rupees. The administrative 
control of this organisation is centralised under a 
Railway Board. Under an arrangement sanctioned in 
1920 railway fiuriances were separated from general 
finances. Under the Convention the railways con- 
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tribute a definite sum to the general budget, i.e., 1 per 
cent of the capital outlay and a proportion generally 
one-fifth of the net surplus profits. During recent years 
railways have not been able to make any contribution. 


^sTs AND These are run on business principles. 

EGEAjpHs they havo been able to con- 

tribute something to the general budget. As their 
object is to supply services to the people at the cheapest 
possible rate they are not looked upon as sources of 
revenue, though Government does raise some revenue 
from them. 


Since the establishment of the Reserve 
Bank of India this source of revenue 
has lost its importance. 


Tribxjtes eeom 
Nattte Princes 


Under treaties various States pay 
certain sums to the Government of 
India for various considerations. This source of 
revenue wiU dimmish and finally disappear under the 
Federation. 


Expendituke of the Centbal Govebnment 
Army The most important item of central expendi- 
ture is defence, which absorbs 50 crores of rupees. 

Debt The next important item of expenditure 

is the interest on the Public Debt of 
India which is nearly 14 crores of rupees. 

The Public Debt of India on March 31, 1936, was 
1,209 crores of rupees ; of this 83|^ per cent was produc- 
tive and 16J per cent was improductive.^ A productive 

^ The distinction between productive and unproductive debt 
in India is not strictly accurate. 
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debt is that which is incurred for the construction 
of railways, irrigation works, etc., from which sufficient 
receipts are obtained to pay the debt charges and 
to provide the sinking fund. This portion of the debt 
does not constitute a direct burden on the taxpayers. 
Unproductive debt is that which is incurred for the 
purposes of war or to make good the deficit in the 
ordinary expenditure. There is no receipt from it. 
Of 1,209 crores, 503 crores is in England (Sterling 
Debt) while the remainder is in India (Rupee Debt). 

Otvil This item absorbs nearly 11 crores of 

rupees. It mcludes the expenditure 
in connection with the Government of India’s direct 
administration of five out of six minor provinces. The 
expenses of the Foreign and Political departments also 
faU under this head. 

These are the main items of central expenditure. 

Home Every year the Government of India has to 
spend a certain amount in England and these 
charges are known as Home charges. Indian revenue 
is collected in rupees and expenditure in England is 
in sterling. The method by which this amount is 
remitted is noteworthy. Indian exports generally 
exceed the imports, and this involves a debt to India 
by the outside world which is liquidated by the pur- 
chase of bills on India by London merchants from 
the Secretary of State. These bills are paid out of the 
Indian revenues. The Secretary of State receives the 
equivalent in sterling. This amount is nearly 40 crores 
of rupees and it comprises the expenditure of the 
India Office, interest on Sterling Debt, payment for 
the purchase for stores, pensions and allowances of 
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British, officials, Army charges and annuities on 
railway companies. 

Pbovinciaii The system of provincial finance and 
ExSendhtos heads of revenue and expenditure 

in all Provinces are the same. Hence 
it is enough to give a specimen statement. The follow- 
ing are the estimated figures of revenue and expenditure 
of the Government of Bombay for the year 1936-37 : — 


Revenue {in lakhs of rupees). 

Land revenue 

3,45 

Excise 

3,30 

Stamps 

1,37 

Irrigation (net) 

19 

Forests (gross) 

47 

Other sources 

5,32 

Total 

14,10 


Expenditure {in lakhs of 


rupees). 

Land revenue and 
general adminis- 
tration 1,23 

Police 1,40 

Jails and Justice 77 

Other reserved expen- 
diture (including 
debt charges and 
pensions) 1,62 

Education 1,60 

Medical relief and 

public health 62 

Civil works 1,18 

Other expenditure 5,68 


Total 14,10 


Revenue 

Land The subject of land revenue is dealt with 
Rbvbntte ^ chapter. It is the main source of 
revenue of the Provinces. In most Provinces it is still 
levied by executive action, but during recent years 
attempts have been made to bring it within the purview 
of the legislature. 
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Excise This item of the revenue is raised from licences, 
fees and duties levied on the sale of intoxicating liquors 
and drugs (all of local manufacture). 

Stamps Stamp revenue is derived from two sources. 
Stamps are placed on commercial documents. Fees 
are paid by the use of stamps in Law Courts. Both 
these sources constitute the Stamp Revenue. 

Ibrigation Areas which are irrigated by irrigation 
works are assessed for irrigation rates in addition to 
land revenue. The rate depends upon the quantity of 
water used and the nature of crops raised. 

Forests Forests are a monopoly of the Government. At 
stated periods the Government sells the right of cutting 
forest by public auction, and the receipts constitute the 
forest revenue. 

Other '\^q xnay mention under this head the entertain- 

SOTTBiCIEiS ^ 

ment tax which has been recently imposed. 

Expenditure The mam expenditure of the Provincial 
Government is on general administration, police and 
jails. Education claims nearly 12 per cent of the total 
expenditure while the expenditure on medical relief 
is very small. The expenditure on social or beneficent 
services which go to the building up of the nation is 
remarkably low. In the words of IVIr. W. T. Layton: 
‘'Her (India’s) expenditure on social services such as 
education, health, sanitation, etc., is far behind 
Western standards, and indeed in many directions is 
almost non-existent.” 
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IV, The Federal Railway Authority 

To secure the working of railways on business prin- 
ciples, and to free their management from political 
and governmental pressure, the administration of rail- 
ways under the New Constitution is vested in a separate 
corporate statutory body whose relation with the 
Government and legislature is governed by the Govern- 
ment of India Act, 1935. Under this Act the executive 
authority of the Federation in respect of the regulation 
and the constitution, maintenance and operation of 
railways is to be exercised by the Federal Railway 
Authority, consisting of seven persons. Not less than 
three-sevenths of the members and the President are 
appointed by the Governor-General in his discretion. 
A member of the Authority must have had experience 
in commerce, industry, agriculture, finance, or adminis- 
tration, or he is or has been within the previous twelve 
months a member of the Federal or Provincial Legis- 
lature, or in the service of the Crown in India, or a 
railway official in India. Its members hold office nor- 
mally for five years, and may be reappointed for like 
periods. The Governor-General controls their con- 
ditions of service and tenure of office. All acts and all 
questions are done and decided by a majority of the 
members present and voting. In the case of an equality 
of votes, the President has a second or casting vote. 
The Governor-General may depute a person to attend 
and speak at the meeting of the Authority, but he has 
no right to vote. At the head of the executive staff 
of the Authority is the Chief Railway Commissioner 
appointed by the Governor-General in his individual 
judgment, after consultation with the Authority. The 
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CMef Commissioner is assisted by a Financial Commis- 
sioner appointed by the Governor-General. The Chief 
Commissioner can only be removed by the Authority 
with the approval of the Governor-General in his 
individual judgment, and the Financial Commissioner 
can only be removed by the Governor-General in his 
individual judgment. These officers have the right to 
attend the meeting of the Authority. The Authority 
in discharging its functions must act on business prin- 
ciples, with due regard to the interest of agriculture, 
industry, commerce and the public, and must take care 
to meet out of revenue the expenditure charged thereon. 
The Federation may give directions on policy. Whether 
a question is or is not a question of policy is to be 
decided by the Governor-General in his discretion. 
The Governor-General has the right to give directions 
to the Authority on matters affecting his special respon- 
sibility or matters in which he has to act in his dis- 
cretion or individual judgment. He may make rules 
respecting relations between the Authority and the 
Government regarding railway finance and other cog- 
nate matters, and also to secure that any matters 
affecting his responsibility are brought to his notice. 

The land to be acquired compulsorily for railways 
is to be acquired by the Government. The Authority 
being a body corporate can sue and be sued in place of 
the Got^ernment in respect of its contracts and has all 
the rights of a competent contracting party. Provision 
is made for a railway fond to which receipts are to be 
paid and for the meeting of expenditure of various 
kinds from it; any surplus is to be shared with the 
Government on the existing basis or according to a 
new scheme which may be prepared. The Authority 
is to be debited on capital account with the total 
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expenditure and to pay interest thereon as well as 
to repay capital. Its accounts shall be audited by the 
Auditor-General of India. 

Provision is made for the appointment of a railway 
rates committee to advise the Governor-General in 
case of complaints by users against the rates fixed by 
the Authority. The Federation and the Federated 
States have to afford facilities for through traffic on 
the railways for which they are responsible. No system 
is to receive unfair discrimination by undue prefer- 
ence or otherwise. Unfair or uneconomic competition 
is forbidden. Provision is also made for the appoint- 
ment of a railway tribunal to decide any complaints 
relating to traffic, rates, or construction of railways 
between the Authority and the Federated States. The 
tribunal is presided over by a judge of the Federal 
Court chosen after consultation with the Chief Justice 
of India and holding office for five years, and is to 
include two other members, chosen by the Governor- 
General in each case from a panel of eight appointed 
by him, being persons of administrative, railway or 
business experience. The tribunal alone has jurisdiction 
in such cases and is subject on a point of law to 
appeal to the Federal Court, whence no appeal lies. 



CHAPTER XI 


THE JUDICATURE 
I. The Federal Judicature 

A federation postulates an agreement and distribu- 
tion of legislative, executive and judicial authority 
between the Federation and the federating units. 
Disputes as regards the construction or the interpreta- 
tion of the Constitution and the respective rights of 
the Federation and the units or of the units inter se 
are common in all federations ; hence there is an indis- 
pensable necessity of a Federal Court in a federation, 
either to interpret the Constitution or to decide the 
disputes. Hence a Federal Court, an essential element 
in a federal constitution, is at once the interpreter and 
guardian of the Constitution and a tribunal for the 
determination of the disputes between the units of 
federation. 

There is no central court for the whole of British 
India. The High Court of a Province is the highest 
judicial tribunal in the country, and appeals from 
High Courts in certain cases lie to the Privy Council 
in London. Indian opinion favoured the creation of a 
supreme court both as a federal court and a court of 
appeal from provincial High Courts, but this demand 
was rejected by Parliament. The New Constitution 
provides for the establishment of a Federal Court 
which is empowered to extend its jurisdiction by a 
Federal Act to hear appeals from High Courts, thus 
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conferring upon it two distinct jurisdictions : (1) to hear 
federal issues and (2) to hear appeals. 

The Eedebae Coijet 

The Federal Court shall consist of a Chief Justice 
of India and such number of puisne judges as His 
Majesty deems necessary. ^ The number of puisne judges 
is not to exceed six, unless an address is presented by 
the federal legislature for an increase. Judges are 
appointed by His Majesty and remain in ofl&ce until 
65 years of age. They hold office during good be- 
haviour. A judge may resign or may be removed by 
His Majesty on the ground of misbehaviour or of mental 
or bodily infirmity, if the Privy Council on a reference 
reports that he ought to be removed on any such 
grounds. A judge must have been for at least five 
years a judge of a High Court in British India or a 
Federated State, or a barrister of England or Northern 
Ireland of ten years’ standing, or an advocate of 
Scotland of twelve years’ standing, or a pleader of ten 
years’ standing in a High Court or Courts of British 
India or a Federated State. The Chief Justice must be, 
or must have been when fibrst appointed a judge, a 
barrister, or an advocate of Scotland, or a pleader, 
and must have fifteen years’ standing. A civilian 
judge cannot be a Chief Justice. The Governor- 
General has no power of suspending a federal judge, 
nor has the legislature power to present an address 
praying for the removal or supersession of a federal 
judge. Judges before they enter office have to take 
the judicial oath of loyalty or allegiance. Their salaries, 

^ The Federal Cotirt of India consisting of the Chief Justice and 
two other judges is constituted. It will begin its work from October 
1 , 1937 . 
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allowances, terms of leave and pensions are fixed by 
His Majesty in Council, and, except for allowances, 
they are not to be varied to their disadvantage after 
their appointment. During the vacancy in the ofiSce 
of the Chief Justice, the Governor-General in his 
discretion may appoint any of the judges, including 
civilian judges, to the post. 

The Federal Court shall sit at Delhi or at such other 
place as the Chief Justice may, with the approval of 
the Governor-General, appoint. 

Obioinal Jubisdiction OB THE Febebae Coxjbt 

The Federal Court has exclusive jurisdiction in any 
dispute between the Federation, any of the Provinces 
or any of the Federated States which involves any 
question on which a legal right depends. A dispute 
to which a State is a party must concern the interpreta- 
tion of the Act or Order in Council thereunder or 
executive authority vested in the Federation by the 
Instrument of Accession. 

Judgments of the Federal Court are only declaratory. 
Appellate Jubisdiction 

The Federal Court has also appellate jurisdiction 
in appeals from High Courts in British India in certain 
cases. In every case in British India it shall be the 
duty of the High Court to consider whether it involves 
a substantial question as to the interpretation of the 
Act or Order in Council and to give of its own motion 
a certificate. If such a certificate is given, any party 
may appeal to the Federal Court on the ground that 
the question was wrongly decided. In such cases 
direct appeal with or without special leave to the 
Privy Council is not allowed. 
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Power oe Federal Legislatuee to Enlarge 

Appellate Jurisdiction 

The federal legislature, with the previous sanction 
of the Governor-General in his discretion, may provide 
for appeals from High Courts in British India to the 
Federal Court in civil cases whose subject-matter 
exceeds a certain amount. If the federal legislature 
makes such a provision, provision will also be made 
for the abolition in whole or in part of direct appeals 
in civil cases from High Courts to the Privy Council. 

Appeals from the State High Courts may be brought 
to the Federal Court on a question of the interpretation 
of the Act or Order in Council or the extent of the 
legislative or executive authority of the Federation. 
Such appeals shah, be by way either of cases stated 
by the State High Courts for the opinion of the Federal 
Court or cases required to be stated by the Federal 
Court. 

Appeal lies to His Majesty in Council without leave 
from any judgment of the Federal Court in its original 
jurisdiction on disputes concerning the interpretation 
of the Act or Order in Council or the extent of the 
legislative and executive authority of the Federation 
under Instrument of Accession or agreement as regards 
the administration of federal law by the State. 

All authority, civil and judicial, throughout the 
Federation shall act in aid of the Federal Court in 
the execution of its orders. Its orders are enforced 
both in British India as well as in the States. The 
law declared by the Federal Court or the Privy Council 
shall bind all Courts in British India and also the 
State Courts. 

The Governor-General may in his discretion obtain 



165 


THE JUDICATURE 

the opinion of the court on a question of law of public 
importance, already arisen or likely to arise, and the 
court may, after hearing, report its opinion. This 
opinion has not a binding force. 

The court may, with the approval of the Governor- 
General, make rules regulating the practice and pro- 
cedure and also as to the practitioners, appeals, costs 
and fees. No cause is to be decided by less than three 
judges. Judgments shall be delivered in open court 
with the concurrence of the authority of the judges 
present at the hearing. A dissenting judge may deliver 
a dissenting judgment. 

AH proceedings in the Federal Court are to be in 
the English language. 

The administrative expenses of the court are charged 
on the federal revenue, and fees or other moneys 
taken by it form part of federal revenues. 

n. Provincial Judiciary 

“By the creation of a just adminifetration and an upright 
judiciary, British rule has secured to every subject of His Majesty 
the right to go in peace about his daily work and to retain for 
his own use the fruit of his labours.” 

J. S. C. Repost. 

Provincial Judiciary 

Histobical The early Charters of the Company 
conferred judicial authority upon the 
Governor and Council of the several factories for 
the trial of persons belonging to the Company and 
living under them. In 1726 a Mayor’s Court was 
estabhshed for this purpose at each of the three 
Presidencies of Calcutta, Madras and Bombay, with 
the right of appeal to the Governor and Council and 
in certain cases to the ELing in Council. The Governor 
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and Council were also constituted courts for the trial 
of all offences except high treason. There were, side by 
side with these, native courts. The native system of 
government was based upon the union of all authority, 
judicial, fiscal and military, in the same hands. At the 
head was the Nawab-Deputy of the Delhi Emperor who 
was both a Diwan and a Nizam. As Diwan he collected 
the revenue and superintended the administration of 
civil justice. As Nizam he exercised criminal jurisdic- 
tion and controlled the police. Under the Nawab, 
the zammdars exercised civil and criminal jurisdiction. 
The criminal law administered was the Muhammadan 
law. The civil law was Hindu or Muhammadan as 
the case required. With the acquisition of divani 
from the Mogul Emperor in 1765 Clive introduced a 
dual system. The Nawab of Bengal continued to 
administer criminal justice in accordance with the 
Muhammadan law. The administration of civil justice 
and the collection of revenue were undertaken by 
the Company but were stUl carried out by Indian 
judges. This dual system proved a miserable failure. 
In 1771, the Company “stood forth as Diwan”, and 
Warren Hastings, who was appointed Governor of 
Bengal, devised a scheme which placed the entire 
administration of justice as well as the collection of 
revenues under the supervision of English ofi&cers. 
Each district was placed in charge of a collector assisted 
by a native diwan. The collector and the diwan 
constituted a court of civil justice called the Divani 
Adalat, from which an appeal lay to the Sadar Divani 
Adalat at Calcutta, composed of the Governor and 
Council, also assisted by native officers. A criminal 
court or Eozdari Adalat was likewise established for 
each district, consisting of a kazi, a mufti and two 
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motdvis with whom the collector sat simply to watch 
the proceedings. From this court an appeal lay to the 
Sadar Nizamat Adalat. This court was also under 
the supervision of Governor and Council. 

The Regulating Act, 1773, which conferred legislative 
authority on the Governor-General and Council, also 
constituted the Supreme Court of Judicature in Bengal, 
composed of a Chief Justice and four puisne judges, all 
nominated by the Crown. It was intended to become 
the general supervisor of justice throughout Bengal, 
but the vague nature of its powers led immediately 
to difficulties with the executive authority of the 
Governor-General and Coimcil and the native revenue 
officers. The dispute was settled by Parliament by an 
Amending Act which declared among other things that 
the Supreme Court had no jurisdiction over the 
Governor-General in his public capacity. 

In 1774 the collectors were withdrawn and Native 
Amils were appointed in their place for the administra- 
tion of civil justice; the superintendence of revenues 
being entrusted first to provincial courts and after- 
wards to a committee of revenues. In 1780 sixteen 
courts of Divani Adalat were created, each under the 
charge of a covenanted civilian styled the superinten- 
dent. In 1781 the provincial courts of the Company 
received express recognition from Parliament. The 
Governor-General and Council was constituted the 
highest court of appeal with an ultimate appeal to 
the King in Council in cases exceeding £5,000 in value. 

Reforms of Lord Cornwaixis 
Lord Cornwallis introduced considerable changes 
in the judicial system. In 1790 the Sadar Nizamat 
Adalat was reconstituted so as to consist of the 

M 
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Governor-General and Council, together with the 
kazi and two muftis. In 1793 ordinary criminal 
jurisdiction was entrusted to four courts of circuits, 
each composed of two or three covenanted civilians 
with native assessors. As regards civil justice the 
duties of collectors were separated from those of the 
magistrates. Twenty-six civil judges were appointed, 
each with a Hindu and Muhammadan assessor. From 
them appeals lay to four provincial courts, which were 
identical with four courts of circuit, and finally to 
the Sadar Divani Adalat, consisting of the Governor- 
General and Coimcil. These civil judges were also 
constituted magistrates to hold prehminary inquiries 
in important criminal cases. 

Under the Marquis of Wellesley the two appellate 
courts, Sadar Nizamat Adalat and Sadar Divani 
Adalat, were reconstituted. Instead of consisting of 
the Governor-General and Council they were composed 
of three or more judges selected from the covenanted 
service, and thus they remained imtil merged in the 
High Courts in 1862. The ordinary courts of justice 
were constituted in their present form by Lord William 
Bentinck. The provincial courts of appeal in civil 
cases were abolished. FuU criminal jurisdiction was 
conferred upon the civil district judges, and the 
magisterial authority formerly exercised by the civil 
judges was transferred to the collectors, thus combining 
the executive and judicial functions in one person, 
which continues to this day. Lord Cornwallis 
established inferior civil courts of native commissioners 
outside the Presidency towns with graded jurisdiction. 
Lord William Bentinck instituted a new class known as 
principal sadar amils, who subsequently came to be 
known as subordinate judges. 
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The Indiak Hjgh Cotjbts Act op 1862 
In 1862 the Indian High Courts Act was passed. It 
established High Courts at Calcutta, Madras and 
Bombay in which the Supreme Courts as well as the 
Sadar Divani Adalat and the Sadar Nizamat Adalat 
were merged. Under the same Act a High Court was 
established at AUahabad in 1866. Under the Indian 
High Courts Act of 1911, High Courts were constituted 
at Patna and Lahore. A chief court was established 
at Oudh and judicial commissioners’ courts were 
constituted in the Central Provinces, the North-West 
Frontier Province and Sind. Thus the whole of British 
India before the Act of 1935 was under the jurisdiction 
of either Chartered High Courts or other courts with 
more or less similar powers. There was no supreme 
or central court for the whole of British India. A 
High Court or a similar court is the supreme judicial 
tribunal in a Province, from which in certain cases 
ultimate appeals lie to the Privy Council in London. 

Present Organisation of Justice in Provinces 
The High Courts of Calcutta, Madras, Bombay, 
Allahabad, Lahore and Nagpur; the Chief Court in 
Oudh; the Judicial Commissioners’ Courts in the 
North-West Frontier Province and in Sind; and any 
other court constituted or reconstituted as a High 
Court, or any other comparable court in British India 
declared to he a High Court by the Crown, are given 
the status of High Court by the Government of India 
Act, 1935. 

CoMrosmoN Every High Court consists of a Chief 
Justice and such other judges as the Crown thinks 
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it necessary, but their number, including additional 
judges, should not exceed the maximum fixed by His 
Majesty in Council. Judges are appointed by the 
Crown under the Royal Sign Manual and they hold 
office until they attain the age of sixty. A judge may 
resign or may be removed by the Crown on the ground 
of misbehaviour or mental or bodily infirmity, if the 
Privy Council, on a reference from the Crown, reports 
that he ought to be removed on such a ground. A 
judge must be a barrister of England or Northern 
Ireland or an advocate of Scotland of at least ten 
years’ standing ; or a member of the Indian Civil Service 
of at least ten years’ standing who has for at least three 
years served as, or exercised the powers of, a district 
judge ; or have held for at least five years a judicial post 
not inferior to that of a subordinate judge or a judge 
of a Small Causes Court ; or be a pleader of any High 
Court or Courts of at least ten years’ standing. The Chief 
Justice of a High Court constituted by Letters Patent 
must be, or have been when first appointed to a judicial 
post, a barrister or an advocate or pleader or must have 
served for not less than three years as a judge of a 
High Court. The old statutory requirement that 
one-third of the judges should be barristers and one- 
third members of the Indian Civil Service is abolished. 
Indian public opinion demanded the exclusion of 
civilians from appointment as High Court judges. As 
the civilian judges are considered necessary for the 
present to maintain the strength and efficiency of the 
judiciary, the Indian demand was not conceded. Under 
the old Act neither a civilian judge nor a non-barrister 
judge was entitled to hold the permanent post of 
Chief Justice. Indian public opinion demanded the 
removal of this disability in the case of non-barrister 
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judges. The new Act removes this disability in the 
case of both non-barrister and civilian judges. 

Judges of High Courts have to take the judicial 
oath. Their salaries, allowances, leave and pensions are 
fixed by His Majesty in Council, and (except for the 
allowances) shall not be varied to their disadvantage 
after their appointment. A temporary vacancy in the 
of&ce of the Chief Justice is fiUed by the Governor- 
- General in his discretion from the judges, and other 
vacancies are filled by him in his discretion from 
qualified persons. When there is pressure of work 
the Governor-General appoints any additional judges 
within the prescribed maximum number for two years. 

The High Courts of Calcutta, Bombay 
and Madras have both original and 
appellate jurisdiction while other High 
Courts have mostly appellate jurisdic- 
tion. They have jurisdiction in all matters civil and 
criminal and also in matters connected with wills, 
bankruptcy, admiralty, and in cases of Christians and 
Parsis and of Hindus married under the Civil Marriage 
Act or Special Marriage Act, also of divorce. They have 
no original jurisdiction concerning the revenue or its 
collection so long as it is done in accordance with 
the usage and practice of the law in force. The High 
Courts have superintendence over all courts in India 
subject to their appellate jurisdiction and may call 
for returns and issue general rules and forms of practice 
and proceedings. In all cases heard in the inferior 
courts the evidence is recorded and submitted when 
required to the High Court, which is enabled to revise, 
if necessary, the proceedings of these courts. High 
Courts can transfer any suit from one court to another 
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of equal or superior jurisdiction. A High Court may, 
on application of the Advocate-General for the 
Federation or for a Province, transfer to itself for 
trial a case pending before inferior courts if the case 
involves or is likely to involve the question of the 
validity of a federal or provincial Act. In matters 
concerning constitutional issues under the Act of 1935 
an appeal lies from High Courts to the Federal Court 
and even to the Privy Council. From a decision of a 
High Court in its original capacity an ai)peal Hes to a 
bench of two or more judges of the same court. Under 
certain conditions where the subject-matter of the 
suit is of the value of Rs. 10,000 or more, or when a 
substantial question of law is involved, an appeal lies 
from High Courts to the Privy Council in London. 

The Governor-General, the Governors, the Coun- 
sellors of the Governor-General, Ministers, Chief Justices 
and Judges of High Courts are exempted from the 
jurisdiction of High Courts in any action that any one of 
them may have taken in the performance of his public 
duties, nor are they liable to arrest or imprisonment. 

AU proceedings in High Courts are in English. 
Administrative charges of High Courts are charged on 
provincial revenues and the fees and other moneys 
taken by them accrue to provincial revenues. The 
Governor in his individual judgment decides what 
amount of these expenses is to be included in the 
estimates of expenditure placed before the legislature. 

The Crown may constitute or reconstitute a High 
Court or amalgamate two High Courts. 

Iotebior Courts 

The organisation of the judicial system below the 
High Court in Provinces varies slightly from Province 
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to Province, but its general features are the same 
in aU Provinces. 

Ioterioh Cxvtl Courts 

Distbict l^or the administration of justice, as for 
Judges general administration, a Province is 

divided into districts and sessions divisions approx- 
imately corresponding to the districts. Broadly 
speakhig, one district and sessions judge is appointed 
for each sessions division. Exercising appellate 
jurisdiction over the civil judges of the districts on 
the one hand and over the magistrates on the other, 
as well as the highest original jurisdiction in the 
districts, both criminal and civU, is the district and 
sessions judge. He is responsible for the management 
of all the inferior civil courts within its district and it 
is his duty to distribute work among those courts. 
These posts are reserved for the members of the Indian 
Civil Service and only a proportion of them are filled 
by appointments from the provincial judicial service 
or directly from the Bar. The appointment, posting 
and promotion of district judges are made by the 
Governor exercising his individual judgment, but the 
High Court must be consulted before a recommenda- 
tion for such an appointment is submitted to the 
Governor. The expression ‘‘District Judge ’’ now 
includes additional district judge, joint district judge, 
assistant district judge, chief judge of a small causes 
court, chief Presidency magistrate, sessions judge and 
assistant sessions judge. For a person who is not 
already in the service of the Crown to be eligible for 
the post of district judge, he must be a barrister or an 
advocate of Scotland or a pleader of at least five years’ 
standing and must be recommended by the High Court. 
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The Subordinate Judiciary 

Next comes the subordinate judicial service, which is 
defined as ‘‘a service consisting exclusively of persons 
intended to fiU civil posts inferior to that of district 
judge/’ Subordinate judges, who are divided into 
first and second class, hear suits up to the amount 
permitted to their class by law. Their jurisdiction 
varies in different provinces. The Governor after 
consulting the Public Service Commission and the 
High Court makes rules defining the standard of 
qualifications for persons desirous of entering this 
service. The Public Service Commission is to hold 
such examinations as the Governor thinks fit and 
prepare a list of qualified persons. The Governor 
makes appomtments from these persons, having regard 
to the rules as to the number of persons who are to 
belong to different communities. The posting and 
promotion and the granting of leave to the members 
of this service are in the hands of the High Courts. 

In large towns there are also a number of courts 
of small causes to try money suits up to Rs. 500. 

In Presidency towns all civil suits ordinarily come 
before the High Court. But for a speedy and less 
expensive system of justice small causes courts are 
established to dispose of money suits up to Rs. 2,000. 

There is no appeal from the small causes court, 
though in certain cases the judge may refer a case to 
the High Court, or a revision may lie. In the Presidency 
towns High Courts exercise insolvency jurisdiction. 
In the mofussil it is exercised by district courts. 

Appeals law allows ample latitude for appeals in 

civil cases. An appeal lies from every 
decision of a second class subordinate judge or munsiff 
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to a district judge. The district judge may transfer 
such appeals to subordinate judges for disposal. 
Every decree or order made by a subordinate judge 
is appealable to the district judge or to the High Court. 
On certain conditions, as already pointed out, appeals 
from the Hi gh Court lie to the Privy Council in London 
and in cases iavolving constitutional issues to the 
Federal Court. 

Iotbbior Criminal Courts 

Sessions The Code of Criminal Procedure provides 
JuDOB constitution and functions of inferior 

criminal courts styled courts of sessions and courts 
of magistrates. Every Province is divided into ses- 
sions divisions, each consisting of one or more districts. 
In every such sessions division there is a court of 
sessions presided over by a sessions judge who may be 
assisted by additional or assistant sessions judges. 
These judges who mostly belong to the Indian Civil 
Service (and at times are those holdmg “listed” 
posts) are competent to try aU accused persons duly 
committed and to inflict any punishment authorised 
by law subject to appeal ; but every sentence of death 
is subject to confirmation by the High Court. 

Magistbatbs Below the courts of sessions come courts 

ANB ThKEB r X 1 

PowEBs mOigiSurfl/Xics wno o^r© psirtly moixiDors 

of the Indian Civil Service and mainly 
drawn from the provincial services. The courts of 
magistrates are of three classes : those of the first class 
having powers of passing sentence of imprisonment up 
to two years and a fine of Rs. 1,000, and those of the 
second and third class having powers of passing sent- 
ence of imprisonment up to six months and on© 



166 INDIAN ADMINISTRATION 

month and fibies of Rs. 200 and Rs. 50 respectively. 
Only those of the first class are empowered to pass 
sentence of whipping. 

Of the magistrates the chief is the district magis- 
trate who is also the Collector and district officer.^ 
He exercises supervision over all magistrates in the 
district, but does not himself find time to try many 
cases. Under him are the sub-divisional magistrates, 
either assistant collectors or deputy collectors, who 
in turn have certain supervisory powers within their 
areas. These magistrates have first class powers. 
They have appellate jurisdiction over magistrates not 
fully empowered and powers of committing more 
serious cases to the sessions court and of taking bonds 
to keep the peace or be of good behaviour. The dis- 
trict and sub-divisional magistrates may belong either 
to the Indian Civil Service or the provincial service. 
Below them is the mamlatdar or tahsildar who is in 
charge of a taluka or tahsil. He has either first or 
second class powers. Below him is the head or aval 
fcarkun who has third class powers. These magis- 
trates are appointed by the Provincial Government 
and are subordinate to the district magistrate. In 
Madras Presidency and in some villages of Bombay 
Presidency the Patel or the headman of the village 
possesses petty criminal powers. Similar powers are 
also enjoyed by panchayats in Madras. 

In Presidency towns there are Presidency Magis- 
trates to try minor offences and commit to High 
Court persons charged with serious crimes. In large 
towns honorary magistrates known as Justices of 
Peace are appointed for the disposal of petty crimes. 

^ For separation of judicial and executive functions and powers 
see p. 214. 
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It is provided under the Act of 1935 that as regards 
subordinate criminal magistracy no recommendations 
shall be made for the grant and enhancement of 
magisterial powers or withdrawal of such powers from 
any person without the consultation of the district officer 
under whom the subordinate magistrate is serving. 


CoEoiTEB Subject to the order of the magistrate, the 
police perform the duty of holding an 
inquest on the bodies of those who have come to an 
untimely death. In Calcutta and Bombay there is 
a court with a coroner assisted by a jury for holding 
such inquests. 

JuBY AND Assessors 

Trial by jury is the most cherished privilege of 
persons accused of crimes. With a view to avoiding 
miscarriage of justice as far as is humanly possible the 
practice of trial by jury in criminal cases which is 
prevalent in England has also been introduced in 
India. In India ordinary petty criminal cases are 
tried without the aid of jury or assessors, but all 
serious cases are tried with the aid of jury or assessors. 
In original criminal cases before the High Court trial 
by jury is the rule. In the mofussil, as it is not always 
possible to empanel an efficient jury, trials before the 
courts of sessions are conducted with the aid of jurors 
or of assessors who assist but do not bind the judge 
by their opinion. When trial is by jury, the sessions 
judge, if he considers that a jury has returned a mani- 
festly wrong verdict, has to submit the case to the 
High Court, which may set aside or modify the find- 
ing. A jury in India consists of nine persons in trials 
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before the High Court and in other trials of such 
uneven number up to nine as may be prescribed by 
the Provincial Government. Before 1923 a European 
British subject had a right to be tried by a jury con- 
sisting of a majority of Europeans, but this privilege 
was not extended to Indians. Since 1923 this privilege 
is also extended to Indians. At present both Europeans 
and Indians can claim to be tried by a jury consisting 
of a majority of Europeans and Indians respectively. 
The number of assessors may be three to four. Judg- 
ment may be given on the verdict of the majority, 
provided the judge agrees with it and, in the case of 
the High Courts, provided the majority includes at 
least six jurors. 

Appeals 

The law” allows a considerable latitude for appeal in 
criminal cases. From a conviction by a second or 
third class magistrate an appeal lies to the district 
magistrate, and subject to certain limitations, original 
convictions by a magistrate of the first class are appeal- 
able to the sessions judge, whose own original convic- 
tions are in turn appealable to the High Court. The 
High Court may call for and examine the records of 
any proceedings before any subordinate court for 
the purpose of satisfying itself as to the correctness, 
legality, propriety or regularity of any finding, sent- 
ence or order. A finding of acquittal is ordinarily 
final and may be appealed against under special orders 
of the Provincial Government or may be revised by 
the High Court. There is no provision for appeal 
against the conviction by the High Court on its original 
side except in cases in which the Advocate-General 
grants a certificate for an appeal to the Privy Council. 
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The Prerogative of Mercy is exercised by the 
Governor-General in Council and the Provincial 
Governments concer^ied without prejudice to the 
superior powers of the Crown. Under the New Con- 
stitution it will be exercised by the Governor-General 
and the Governors. 



CHAPTER Xn 


THE SERVICES 

“The system of responsible government, to be successful in 
practical working, requires the existence of a competent and 
independent Civil Service staffed by persons capable of giving 
to successive Ministers advice based on long administrative 
experience, secure in their positions during good behaviour, 
but required to carry out the policy upon which the Govern- 
ment and the Legislature eventually decide.” 

J. S. C. Report. 

“The organisation and direction of the general administrative 
system, whether at headquarters or in the districts, rests upon 
the Indian Civil Service; and upon it and the Indian Police 
Service — ^the ‘Security Services* — essentially depends the 
maintenance of law and order.” 

Simon Commission Report, vol. ii. 


I. Historical 

The Indian Civil Service is derived from the staff 
of merchants, factors and writers employed by the 
East India Company when it was a purely commercial 
body. For some time after the Company acquired 
political power, the administration was left in the hands 
of the native subordinates. In 1722 the Company 
began to take the administration into its own hands. 
Between 1790 and 1793 all branches of the public 
service manned by European officers were placed on a 
clear and permanent basis by Lord Cornwallis who 
created the ‘"Covenanted Service.” All civil posts 
were reserved for this service. Promotion was regu- 
lated by seniority. A college was set up at Calcutta 
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for the training of junior civilians in law and oriental 
languages. In 1806 Haileybury College was estab- 
lished to train the members before they joined the 
service. Admission was by nomination by the Court 
of Directors. In 1853 the principle of regulating 
admission to the college by open competition was laid 
down. On the transfer of the Government to the 
Crown in 1858, the principle of open competition was 
reaffirmed. 

It was enacted in 1833 that “No native of the said 
territories (India) nor any natural born subject of 
His Majesty resident therein shall by reason only 
of his religion, place of birth, descent, colour, or any 
of these, be disabled from holding any place, office or 
employment under the said (East India) Company.” 
In spite of this provision, up to 1870 only one native 
of India had successfully competed for the Covenanted 
Service. Owing to social, religious and financial diffi- 
culties it was not possible for Indians to go to England 
to compete for the service. Hence in 1870 it was 
provided by an Act that natives of India of proved 
merit and ability might be employed in the Civil 
Service without going through the competitive exam- 
ination in London. One or two appointments only, 
and those in the judicial branch of the service, were 
made under it. The subject was reconsidered in 
1879 and fresh provision was made under which 
the recruitment by this means could extend up to one- 
fifth of the total number of civilians appointed in the 
year. These appointments were generally to be con- 
fined to young men of good family and social position, 
possessed of fair abilities and education. For some 
years a few persons were recruited from this source. 
But the experiment proved a failure, as men who 
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combined high social position with requisite intel- 
lectual and educational qualifications could not be 
found. Owing to the failure of this experiment the 
Government, with the object of devising a scheme to 
do justice to the claims of natives of India to higher 
employment in the public service, appointed a Com- 
mission which submitted its report in 1887. On the 
advice of this Commission, the Civil Service was 
divided into three branches, the Indian Civil Service, 
the Provincial Civil Service and the Subordinate Civil 
Service, the first being entirely recruited in England 
by competitive examination. 


The Islington The Civil Service in India came under 

1912^1^6^^^ a detailed review in 1912 by the Royal 

Commission on Public Services of 
which Lord Islington was chairman. It submitted its 
report in 1916. The Commission devoted itself mainly 
to exploring the possibilities of employment of Indians 
in the superior services and to an examination of the 
conditions of service. Owing to the War, the con- 
sideration of its proposals was deferred and the' report 
was not published till June 26, 1917. Before the 
report could be considered the facts on which it was 
based had materially altered. On August 20, 1917, 
the Secretary of State announced in the House of 
Commons that the policy of His Majesty’s Government 
towards India was, among other things, that of the 
increasing association of Indians in every branch of 
the administration. During the War the cost of 
living had gone up, a factor not taken into considera- 
tion by the Commission in the rates of pay proposed. 
Hence the orders passed on the recommendations of 
the Commission in 1919-20 suffered inevitably from 
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having been based on an investigation -which subse- 
quent events had rendered obsolete. 

The Montagu-Chelmsford Eeport re-vie-wed the ser- 
■vices and in a masterly manner explained the position 
of the services under the reforms. The authors of 
the Report pointed out that recruitment in England 
was not adequate to supply a sufficiency of Indian 
candidates, hence the system should be supplemented 
by fixing a definite percentage of recruitment to be 
made in India. The Report laid stress on Indianisa- 
tion, improvement in the conditions of the European 
members and statutory protection of the services. The 
members of the services were perturbed at the intro- 
duction of the reforms. They demanded safeguards. 
It was recommended that the members of the All- 
India services, -with a few exceptions, might be allowed 
to retire before they completed the service ordinarily 
required for retiring pension and in this case they were 
to receive a pension proportionate to their actual 
service. After the inauguration of the reforms and 
the new policy, the relations between the political 
classes and the services instead of being improved were 
marke^y worsened. Persistent criticisms of the ser- 
■vdces in the legislatures had a discouraging effect on 
services accustomed to a traditional respect. Other 
factors aggravated their trouble. The Non-Co-opera- 
tion Movement of 1920-22 involved the officers and 
their families in general disrespect and even in serious 
danger. Moreover their financial position, o-wing to 
a great rise in prices, was at the time a source of great 
anxiety to them. Hence, pursuant to the recommenda- 
tion of the Montagu-Chelmsford Report, for the officers 
in the service to whom the new conditions were so 
repugnant that they preferred to retire, a scheme was 
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adopted under which All-India officers selected for 
appointment before January 1, 1920, and not per- 
manently employed under the Government of India, 
were allowed to retire before they had completed the 
normal full service on a pension proportionate to their 
length of service. Under this scheme, 200 All-India 
service officers had retired by 1922, and by 1924 
the number had risen to 345. By far the greater 
number of them were officers of ten to twenty-five 
years’ service. This exodus had a secondary effect 
which was equally important. Recruitment to the 
services in England was suspended during the War 
and the tradition that India offered a career for young 
Englishmen had hardly begun to revive when it was 
confronted with the outspoken discontent of the ser- 
vices in India and premature retirement of many 
officers. The sources of recruitment in England had 
practically dried up. While this was the situation 
within the services, Indian poHtical opinion was 
concentrated on two points: (1) The AU-India services 
were at this time mainly European in composition. 
Though the Preamble to the Act of 1919 declared that 
“the increasing association of Indians in every branch 
of Indian administration” was the pohcy of Parlia- 
ment, Indian opinion did not accept as adequate the 
rate of Indianisation that had been estabhshed. 
(2) It was also contended by some Indians that the 
recruitment and control of any service by the Secre- 
tary of State should cease altogether. These factors 
led to the appointment of the Royal Commission on the 
Superior Ciwil Services in India, of which Lord Lee 
was chairman. The Commission submitted its report 
in 1924. Its recommendations have been accepted 
and acted upon by Government. 
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Federal and Provincial Commissions are paid from 
the federal and provincial revenues respectively. 

Thus it is quite clear that the position, emoluments 
and privileges of the members of the services are 
secured and safeguarded to the extent to which it 
is humanly possible to do so in a constitution. 

Present The Civil Services in India are classi- 

Organisation ^ divisions: (1) The 

All-India Services, (2) the Central Services, (3) Pro- 
vincial Services (including subordinate Senrices). The 
All-India Services, though they work no less than the 
Provincial Services under the Provincial Governments, 
are all appointed by the Secretary of State and he is 
the final authority for the maintenance of their rights. 
The AU-India Services consist of the Indian Civil 
Service, the Indian Police Service, the Indian Medical 
Service (civil), Indian Forest Service, the Indian Service 
of Engineers, the Educational Service, the Agricultural 
Service and the Veterinary Service, Recruitment 
by the Secretary of State to the Building and Roads 
Branch of the Service of Engineers, the Educational 
Service, the Agricultural Service and the Veterinary 
Service has, as has alresCdy been stated, ceased since 
1924 on the recommendation of the Lee Commission. 
Recruitment by the Secretary of State to the Forest 
Service and the Service of Engineers has ceased with 
the inauguration of the New Constitution. Tlje 
only All-India Services which are now recruited 
by the Secretary of State are the Indian Civil 
Service, the Indian Police and the Indian Medical 
Service (civil). The composition and the total 
strength of these services on January 1, 1933 were 
as follows: 
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Europeans, 

Indians. 

Total, 

Civil Service. 

819 

478 

1,297 

Police. 

505 

152 

657 

Forest Service. 

203 

96 

299 

Service of Engineers. 

304 

292 

596 

Medical Service. 

200 

98 

298 

Educational Service. 

96 

79 

175 

Agricultural Service. 

46 

30 

76 

Veterinary Service. 

20 

2 

22 


2,193 

172 "^ 

3,420 


The standard aimed at in these services is high and 
the field of recruitment is the widest possible in Britain 
and India. On appointment, an officer is assigned to 
a Province and undergoes a period of training in 
Britain. A recruit to the Indian Civil Service, for 
example, studies, at one of the universities, the princi- 
pal vernacular of his Province and the legal system 
with which he is concerned. If a person is recruited 
as a result of the examination held in India, he is sent 
to one of the British Universities to complete his 
studies for two years. Unless he is transferred to 
service under the Central or Federal Government he 
passes the whole of his career in the Province to which 
he is first assigned, but he remains liable to serve any- 
where in India, Those serving in Sind and Orissa, 
which are made separate Provinces, are on a joint 
cadre and are considered as serving in Bombay and 
Bihar also. Each of the AU-India Services, not- 
withstanding their divisions among the Provinces, 
form a single service, with a common status and a 
common standard of rights and remuneration. 
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The Centbae Sebvices 

The Central Services are concerned with matters 
under the direct control of the Central or Federal 
Government. Apart from the Central or Federal 
Secretariat the more important of these services are 
the Railway Service, the Indian Post and Telegraphs 
Service and the Imperial Customs Service. Till 1937 
some of the posts in these services were filled by the 
Secretary of State. Now all the members are appointed 
and controlled by the Government of India. The 
Anglo-Indian community has furnished a large number 
of recruits to the Central Services. Recruitment is 
by examination held by the Public Service Commis- 
sion. 

The PBOvmciAL Sebvices 

The Provincial Services constitute the middle 
grades of the administration. These services cover 
the whole field of provincial civil administration in the 
middle grade. Appointments to these services are 
made by the Provincial Governments from the list 
of candidates supplied by the Provincial Public Service 
Commission. Recruits are in general graduates of 
Indian Universities. In many branches of the adminis- 
tration, members of All-India and Provincial Services 
work side by side, though the higher posts are usually 
filled by the former. A proportion of the posts for 
which the Indian Civil Service is primarily recruited 
are “listed,’’ i.e., reserved for selected members of 
the Provincial Services — such as the charge of a district 
or the post of district and sessions judge. There are 
subordinate services under Provincial Services cover- 
ing the whole field of provincial administration in 
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tlie lower grades. Appointments are made by the 
Provincial Governments or departmental heads and 
the recruits are either graduates or matriculates of the 
Indian Universities. 

Conclusion 

The public services in India are undoubtedly effi- 
cient. Till the Reforms of 1919, generally speaking, 
the Civil Services governed the country. They worked 
with fuU personal responsibility and power. After 
the Reforms they worked with delegated responsibility 
and modified personal power. But their power and 
influence over the entire system of administration were 
neither substantially nor effectively diminished. They 
have acquired vested interests in the political system ; 
hence their misgivings on the introduction of the con- 
stitutional reforms. Having enjoyed vast powers, 
privileges, position and respect, they naturally found 
it difficult to adapt themselves to new conditions 
under a responsible government. However, they 
have inevitably and splendidly adjusted themselves 
to the new conditions. 

The Civil Service of India has always been an 
attractive service and it continues to be so even under 
the New Constitution. The start is good, promotion 
is certain, the future is guaranteed and the prizes in 
one’s way are many. Indian public opinion is critical 
about the comprehensive statutory safeguards pro- 
vided for them in the New Constitution. Indians 
maiDtaiQ that these safeguards negative the spirit 
of responsible government. Again it is pointed out 
that the main administrative structure in British 
India is based on the district officers and the members 
of the Police Service. These officers have to work 
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under ministers, but the conditions of their service 
and recruitment are not within the control of ministers, 
hence an anomalous situation arises, rendering the 
working of the system difficult. Against this it is 
urged that it is only an inevitable and transitional 
measure when India is on the way to full responsible 
government.^ 

As regards Indianisation it is urged that even the 
recommendations of the Lee Commission, though 
accepted by the Government, are not fully carried out. 
In most of the services the full percentage of Indians 
as laifl down by the Commission has not been estab- 
lished. Indians maintain that except in some special 
cases which require technical or expert knowledge, or 
for some particular reason, recruitment of Europeans 
to all services should henceforth cease altogether. 
They state that such Europeans, in any number neces- 
sary for particular branches of administration, may be 
appointed on a contract system on adequate remunera- 
tion. On the other hand, the British element in 
higher services is considered indispensable for an indefi- 
nite period.* Indians maintain that having regard to 

^ The whole question is to be reviewed not earlier than five 
years after the inauguration of the New Constitution. 

® The Lee Conmussion laid down that by 1939 a fifty-fifty ratio 
of recruitment to the Indian Civil Service between Indians and 
Europeans shall be achieved. During recent years the number 
of European recruits was smaller than necessary for maintaining 
that ratio. Hence the Secretary of State is to recruit a number of 
graduates of the British Universities by nomination instead of 
recruiting them by competitive examination, to make good the 
deficiency of European members. This new policy of recruitment 
by nomination is disapproved by the Legislative Assembly. In 
defence of this policy Sir Henry Craik, on behalf of Government, 
said that though Delhi was made the main source of Indian 
recruitment in 1922, actually since that year only ninety-four 
Indians had been appointed through it as against 194 tiiough 
the London door. It was essential that the fifty-fifty ratio fixed 
by the Lee Commission and accepted by Parliament should not 
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the poverty of the people and the available financial 
resources the salaries and emoluments of the members 
of the services are very high and that they constitute 
a heavy burden on the taxpayers. They favour a 
reduction in the scale of salaries. As against this 
demand it is pointed out that, having regard to the 
conditions of the services and their efficiency, the 
salaries and emoluments are not excessive, but only 
adequate. 


be disturbed tiU a statutory inquiry into the recruitment for the 
security services contemplated by the White Paper took place, 
not earher than five years after provincial autonomy. Under 
this prmciple, smce 1931, 350 candidates should have been recruited, 
of whom half should be Indians and the other half Europeans. 
Actually ninety-six Europeans and 162 Indians had been recruited. 
Hence the service was imdermanned, causing serious administrative 
difficulties. On these grounds he justified the new pohcy. 



CHAPTER XrCI 


HOME GOVERmENT OF INDIA 

1. Historical 

After the Mutiny of 1857 the Act for the Better 
Government of India transferred the Government of 
India from the Company to the Crown and vested 
in the Crown aU the territories and pow'ers of the Com- 
pany. That Act created the new office of Secretary 
of State for India to transact the affairs of India in 
England and to exercise all the powers formerly 
exercised either by the Court of Directors or the 
Board of Control. It also established the Council 
of India, consisting of fifteen members, with the object 
of providing the Secretary of State with information 
and advice on Indian questions. 

The Secretaby oe State for Inma 
The office of Secretary of State for India and the 
Council of India, as we have akeady seen, were 
created by the Act of 1858. The Secretary of State 
for India, a member of the British Cabinet, is the 
immediate agent of Parliament for the discharge of 
its responsibility in Indian affairs. It is through him 
that Parliament maintains its control over the Govern- 
ment of India and keeps itself informed of everything 
that concerns its responsibility in that regard. The 
Government of India Act of 1919 prescribes his powers 
and defines the region within which he is responsible 
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to Parliament. He is authorised to superintend, direct 
and control all acts, operations and concerns which 
relate to the government or revenues of India. The 
Governor-General and through him the Provincial 
Governments are required to pay due obedience to 
his orders. He is the constitutional adviser of the 
Crown in matters relating to India. All official com- 
munications and orders are signed by him. It is on 
his advice that aU appointments by the Crown are 
made and he has the power of dismissal. Except 
in some specified matters he can over-ride his Council. 

The Council of India 

The Coimcil of India conducted, under the directions 
of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government 
of India and the correspondence with India. The 
Council was a consultative body, with a limited veto 
and without the power of initiative. Its constitution 
had been altered from time to time. Special care was 
taken to secure at least half of its members from 
amongst those who had long residence or service in India 
and who had left India only recently. Vacancies in the 
Council were filled by the Secretary of State. Each 
member received a salary of £1,200. An Indian 
member received an extra allowance of £600 a year. 
In 1936 the Coimcil consisted of eight to twelve 
members. They were appointed by the Secretary 
of State for a term of five years, and half of them were 
persons who had long and recent experience of India. 
They were not and could not be members of Parha- 
ment. A member* was removable from office only 
on an address of both Houses of Parhament. The 
questions which required the concurrence of a majority 
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vote at a meeting of the Council were, (1) grants or 
appropriations of any part of the revenues of India, 

(2) the making of contracts for the purpose of the Act, 

(3) the making of rules regulating matters connected 
with the Civil Service. Outside this field the Secretary 
of State had full powers to decide the matters according 
to his own opinion. Since 1907 there have been 
two Indian members of the Council. The Council 
was divided into committees for transacting business. 

The salary of the Secretary of State and the 
expenditure of his office were not till 1919 included in 
the annual estimates voted by the House of Commons 
but were paid from Indian revenues. A detailed 
account of receipts and charges both in India and in 
England was annually laid before Parliament, together 
with a report on the moral and material progress of 
the people of India. 

Thus in theory Parliamentary control over Indian 
affairs was complete, but in fact it was hardly real. 
Indian affairs were, ever since the fall of the Coalition 
Ministry in 1783, kept outside British party pohtics. 
As the salary of the Secretary of State was not voted 
by the House of Commons, Parhament had little 
occasion to take active interest in Indian affairs. 
The presentation of accounts and the report by the 
Secretary of State, generally at the fag-end of the 
session, to the House of Commons, was only a formal 
matter and it was usually adopted as a matter of 
course. During the whole period from 1858 to 1919 
the interest of Parliament in Indian affairs was neither 
well-sustained nor well-informed. In fact, after 1858 
Parhament became a direct guardian of India but 
it remained a sleepy guardian. The Government of 
India was controlled by the Secretary of State in 
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the name of Parliament, but his policy and acts 
generally remained unscrutinised and uncontrolled by 
Parliament except in a few cases in which the United 
Kingdom was primarily interested. 

Changes Inteoduced by the Act of 1919 

The declaration of August 20, 1917, contained the 
policy of His Majesty’s Government towards India. 
Progressive realisation of responsible government as an 
integral part of the British Empire was laid down as 
the ultimate goal of British rule in India. But it was 
not possible to relax Parliamentary control over British 
India. It was also thought that no step could be taken 
towards responsible government at the centre. The 
policy was therefore given eJffect in the Provinces, 
where partial responsibility was introduced, and 
consequential changes were introduced both in the 
Central and Home Government of India. 

By the Act of 1919 the salary of the Secretary of 
State and the expenses of his political establishment 
were transferred to the British Exchequer. A joint com- 
mittee of both Houses of Parliament was appointed 
to study Indian questions and to help Parliament. 
Provision was made for the publication in England 
of a handy report on the moral and material progress 
of India at a moderate price, to encourage the British 
democracy to take an interest in Indian questions. 
The Act provided for the appointment of a Statutory 
Commission at the end of ten years to examine the 
working of the reforms with a view to either extending 
them or withdrawing them. Thus Parliamentary 
control was strengthened over British India. 

To the extent to which partial responsibility was 
introduced in the Provinces and certain departments 
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were transferred to Ministers, the control of the 
Secretary of State was relaxed. As Parliament remained 
supreme over the Government of India there was no 
statutory delegation of authority. But the Secretary 
of State was given power to regulate and restrict his 
authority over the Government of India by rules 
approved by both Houses of Parliament. Under 
the rules, in purely provincial matters which were 
reserved and in which the Provincial Government 
and legislature were in agreement, it was understood 
that their views should ordinarily be allowed to 
prevail. Over transferred subjects the control of the 
Governor-General and that of the Secretary of State 
was restricted within the narrowest possible limits. 

High Commissioneb fob India 
With the object of relieving the Secretary of State 
of agency work a new post of High Commissioner 
for India in London was created. He does the agency 
work on behalf of the Central and Provincial Govern- 
ments. He is appointed by the Government of India, 
is paid from Indian revenues and is primarily responsible 
to the Government of India. He advises and looks 
after Indian students studying in England. He usually 
represents India at international conferences, and 
other important gatherings. He supplies commercial 
information and protects and promotes Indian com- 
mercial and trade interests in London. 

Fiscal It was believed that India’s fiscal policy 

CoNVBimoN dictated from Whitehall in the 

interests of Great Britain, With the object of removing 
this belief the Joint Select Committee laid down that 
India should have the same liberty in fiscal policy 
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to consider her own interests as Great Britain and other 
self-governing dominions- It was therefore understood 
that in fiscal matters, when the Government of India 
and the central legislature were in agreement, the 
Secretary of State should avoid interference except 
to safeguard Imperial obligations or the arrangements 
within the Empire to which His Majesty’s Government 
was a party. This understanding has come to be 
known as the Fiscal Convention” and it has been 
unhesitatingly observed. 

The Act of 1919 modified the composition of the 
Council of India. It also modified the qualifications of 
its members. It shortened the period of service in 
order to ensure a continuous flow of fresh experience 
from India. 

Thus paradoxically the Government of India Act, 
1919, at once strengthened and relaxed Parliamentary 
control over British India. 


n. The Home Government of India under 
the Act of 1935 

Secbetaby Under the Act of 1935 the authority 
of Secretary of State in Council 
over India is vested in the Crown and is 
exercised on the advice of the Secretary of State, who 
is a member of the British Cabinet. The Prime Minister 
of Great Britain has the right to select the Governor- 
General and he is to be considted as regards other 
high appointments. 

His Advisers The Council of India is abolished. 
However, to provide the Secretary of State with 
experience and advice on Indian questions he is to 
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be aided by advisers with special duties in certain 
cases. The advisers are to be not less than three or 
more than six, of whom half at least must have served 
for ten years in India and must be appointed within 
two years of ceasing to work in India. The Secretary 
of State may remove any member on the ground of 
infirmity of mind or body. Every member is to receive 
a salary of £1,350 per year. A member with Indian 
donodcile is to receive an extra amount of £600. The 
Secretary of State is at liberty to consult them in- 
dividually or collectively or to ignore them. He may 
act or refuse to act according to their advice except 
in certain specifi.ed matters (duties as regards the 
services of the Crown). The advisers cannot be members 
of either House of Parliament. 

Parliament provides moneys for the salaries of the 
Secretary of State and his advisers and for the expenses 
of his department. The staff of the Secretary of 
State is placed on the same footing as British civil 
servants. 

have already seen that the 
ofiSlce of High Commissioner for 
India was created under the Act of 1919. We have 
also seen his functions. Under the New Constitution 
he is to be controlled by the Governor-General in 
his individual judgment. He may be authorised to 
act for a Province, a Federated State or Burma. 

The auditor of Indian Home Accounts, who is 
appointed in London, is also under the control of the 
Governor-General. 

The responsibility of the British Parliament for the 
government of India remains undiminished. To the 
extent to which full provincial autonomy is introduced 
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in the Provinces, and to the extent to which partial 
responsibility is introduced at the centre, the control 
and authority of the Secretary of State is relaxed. 
But in matters which are reserved to the Governor- 
General, viz., defence, external aflFairs, ecclesiastical 
affairs and tribal areas, and in matters for which 
the Governor-General and the Governors have special 
responsibility, the Governor-General and the Governors 
are subject and responsible to the Secretary of 
State. 


Preamble to the In the Preamble to the Act of 
Act of 1919 imn l i -i 

1919, which remams unrepealed, 

Parliament has set forth finally and 

definitely the ultimate aims of British Rule in India, 

Subsequent statements of policy have added nothing 

to the substance of this declaration. It is believed 

that the natural issue of India’s constitutional progress 

is the attainment of Dominion Status.^ 

The Preamble is : — 


“WHEREAS it is the declared policy of Parliament 
to provide for the increasing association of Indians in 
every branch of Indian administration, and for the gradual 
development of self-governing institutions, with a view to 
the progressive reahsation of responsible government in 
British India as an integral part of the Empire. 

“AND WHEREAS progress in giving effect to this 
policy can only be achieved by successive stages, and it 
is expedient that substantial steps in this direction should 
now be taken. 

^ Dominion Status is the status enjoyed by the self-governing 
Dominions; Canada, Australia, New Zealand, the Union of South 
Africa, the Irish Free State, and Newfoundland. They are prac- 
tically independent for internal purposes. The Crown is the vital 
link that holds together the United Elingdom and the Do mini ons. 
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‘‘AND WHEREAS the time and manner of each advance 
can be determined only by Parliament, upon whom res- 
ponsibility lies for the welfare and advancement of the 
Indian peoples. 

“AND WHEREAS the action of Parliament in such 
matters must be guided by the co-operation received from 
those on whom new opportunities of service will be con- 
ferred, and by the extent to which it is found that con- 
fidence can be reposed in their sense of responsibility. 

“AND WHEREAS concurrently with the gradual 
development of self-governing institutions in the Provinces 
of In(ha it is expedient to give to those Provinces in 
provincial matters the largest measure of independence 
of the Government of India, which is compatible with the 
due discharge by the latter of its own responsibilities. '' 



CHAPTER XIV 


AMENDMENT OF THE CONSTITUTION, ETC. 

The Indian legislature has no power of amending 
the Constitution. That power is vested in the British 
Parliament. The Government of India Act, 1935, 
can be amended only by the British Parliament. But 
in minor matters the Act authorises amendments by 
Order in Council, with the assent of the British 
Parliament, on requests by the federal or provincial 
legislature, not earlier than ten years as a rule from 
the establishment of the Federation and provincial 
autonomy. These matters are: (1) the size and com- 
position of the chambers of federal legislature and 
the choice or qualifications of members, but not so 
as to vary the relative proportion between the Council 
and Assembly or between the British Indian and 
State seats ; (2) the number of chambers in provincial 
legislatures, their size or membership ; (3) the establish- 
ment of literacy in lieu of higher educational qualifica- 
tions for women franchise, or the entry of names of 
qualified women without application; (4) any other 
amendment as to qualifications of voters. The changes 
under the third head may be made at any time, if a 
request is received from a provincial legislature. 
Again, any of these matters may be varied by Order 
in Council at any time, but only after the views of 
the Governments and legislatures affected have been 
ascertained. All such Orders in Council must be made 
in draft before Parliament and be approved by both 
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Hoiises, save in emergency, when the order may be 
issued but will lapse unless so approved. The drafts 
of Instruments of Instructions to the Governor- 
General and the Governors also require affirmation 
by both Houses. Instruments of Instructions have 
been utilised in the case of self-governing dominions 
for facilitating the evolution of responsible govern- 
ment. Those Instruments were issued in the exercise 
of the prerogative of the Crown and were not sub- 
mitted to Parliament. In the case of India not only the 
original Instruments but also the subsequent amend- 
ments are to be approved by Parliament. Thus any 
amendment or any change in the exercise of 
authority by the Governor-General or the Governors 
by a change in the Instrument is not possible in 
the case of India without the sanction of the British 
Parliament. 


Transitional Measures 

Provisional autonomy and federation are not to 
be introduced simultaneously, hence there is to be 
a transitional period between the inauguration of 
provincial autonomy and the establishment of federa- 
tion. The establishment of provincial autonomy 
necessitates consequential changes in the powers of 
both the central legislature and executive. 

During the transitional period the central legis- 
lature will exercise the functions of the federal 
legislature, so far as British India is concerned. 
Executive power, such as the Federation will possess, 
will vest in the Governor-General in Council or, in 
matters under the Federation placed in his discretion, 
in the Governor-General in respect of British India. 
The Governor-General will have special responsibilities 
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as provided in the Federation. In aU matters the 
Governor-General and the Governor-General in Council 
remain subject to the Secretary of State. The Secretary 
of State must have the concurrence of a majority of 
his advisers, who are to be between eight and twelve, 
in matters of the grant or appropriation of the 
revenues of the Government of India. 

Till federation is established no sterling loan shall 
be raised by the Governor-General in Coimcil. But 
under the authority of Parliament a loan may be 
raised by the Secretary of State with the concurrence 
of a majority of his advisers. The Indian legislature 
is forbidden to limit the borrowing power of the 
Governor-General in Council. 

The Federal Railway Authority, the Federal Public 
Service Commission and the Federal Court may be 
brought into existence for purposes connected with 
British India before federation, either simultaneously 
with or later than provincial autonomy. Except for 
these changes the whole structure of the Central 
Government remains unaltered during the transitional 
period. 

By an Order in Council called the Government of 
India Commencement and Transitory Provisions Order, 
made on July 3, 1936, it is annoimced that the New 
Constitution will begin to function in the Provinces 
on April 1, 1937. This Order has also provided for 
all consequential and necessary changes for the 
working of the Central Government and the central 
legislature during the interval between the inaugura- 
tion of Provincial Autonomy and the establishment 
of the Federation. 
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CHAPTER XV 


DISTKICT ADMINISTRATION IN 
BRITISH INDIA 

“As the senior representative of the Crown in your district, 
you (District Officer) constitute the essential link between the 
Government and the rural population. The cultivators of India 
look to you for guidance, help and comfort.” 

The Mahqubss op Linlithgow in a 
Broadcast, April, 1936. 

The most important unit of administration in 
British India is the District, which is the keystone 
of the whole administrative structure. Every inch 
of soil (except Presidency towns and some small 
areas) forms part of a district. British India contains 
269 districts. The average size of the district is 4,075 
square miles and the average population is 1,000,000. 
The actual districts vary greatly in size and density 
of population, but very few have an area less than 
1,500 square miles or a population less than half a 
million. 

The District Officer 

At the head of every district there is a District 
Officer, known in some provinces as the Collector and 
in others as the Deputy-Commissioner. He is gener- 
ally a member of the Indian Civil Service and at 
times one holding a ‘‘listed” post. He is, in the eyes 
of the most of its inhabitants, “the Government.” 
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As A Collector The District Officer ’ has a dual 
capacity. He is both the Collector 
(the principal revenue officer) and the chief magistrate. 
As Collector he is the head of revenue organisation 
and is concerned with the land and land revenue and 
with all matters affecting the conditions of the 
peasantry. In all districts (except in permanently 
settled areas) he can at any time be in touch through 
his revenue subordinates with every inch of the 
district. This revenue organisation serves the specific 
purpose of collecting the revenue and of keeping the 
peace. It also simultaneously discharges easily and 
effectively an immense number of other duties. It 
deals with the registration, alteration and partition of 
holdings, the settlement of disputes, the management 
of indebted estates, loans to agriculturists and above 
aU famine relief. Because it controls revenue which 
depends on agriculture, the supreme interest of the 
people, it serves also as a general administration 
staff. 

As A Magistrate The Collector in his capacity as 
a District Magistrate has first-class 
powers and can imprison for two years and fine up 
to Rs. 1,000. In practice he does not try many criminal 
cases though he supervises the work of aU the other 
magistrates of the district. The District Magistrate 
as the chief executive authority is primarily respons- 
ible for the maintenance of law and order and the 
criminal administration of the district, and for this 
purpose the police force is under his control and 
direction. The District Superintendent of Police is 
his assistant for pohce purposes and it is his duty 
to keep the latter fully informed both by personal 
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confidence and by special reports on aU matters of 
importance concerning the peace of the district and 
the prevalence of crime. The District Superintendent 
of Police is the head of the District Police Force. He 
is responsible for all matters relating to its internal 
management and for the maintenance of discipline. 
In effect, the two officers work together. 

For the proper discharge of his duties the Collector- 
Magistrate must be accessible to and intimately 
acquainted with the inhabitants of his district, hence 
he spends as a rule several months of the year in 
camp visiting aU parts of his district. The real source 
of the influence of the District Officer is the camp. 
For the administration of Indian villages ‘'the tent is 
mightier than the pen,’’ hence the new Viceroy is both 
eager and anxious to relieve the District Officer of 
some of his desk-work to enable him to spend more 
time in camps. 

Each district has its body of district heads of 
departments, the district and sessions judge, the 
district superintendent of police, the civil surgeon, 
the conservator of forests, the executive engineer — 
each of whom is under his own provincial departmental 
chief. But except in matters of pure routine, the 
Collector must be informed of almost every activity 
in all these departments because it impinges at some 
point upon the operation of the governmental agency 
in the district. In all Provinces even after the Reforms 
the District Officer continues to be the officer who 
co-ordinates the activities of the various governmental 
agencies in his district. On him and on his subordinates 
the Government stUl depends for maintaining contact 
with the whole population in his area and for informa- 
tion concerning its general welfare. 
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Thus the chief authority of the District Officer 
arises from the combination in one person of the 
chief administrative and magisterial authority of 
the district. 


^sisTANT OR The district, bemg too large to 

Deputy-Collector . ° i 

manage as a smgle unit, is sub- 
divided for administrative purposes. 
The District Officer administers these subdivisions 
with the assistance of a large staff of subordinate 
officers, some of whom are his assistants at head- 
quarters while others hold charge of portions of 
the district. In general the district is split up into 
three or four sub-divisions under junior officers of the 
Indian Civil Service known as Assistant Collectors 
or Members of the Provincial Service styled Deputy- 
Collectors. A sub-divisional officer has, under the 
control of the District Officer, general charge of the 
executive and magisterial administration of his 
sub-division. He is a magistrate with first-class 
powers. He also supervises land revenue administra- 
tion. A sub-division consists of three or four units 
called in nearly aU Provinces Talukas or Tahsils, and 
about four to ten of these form a district. 


Mamlatdar or a Taluka or Tahsil is m charge of 

TaHSILDAB ^ 1 . 

a revenue officer and magistrate 
styled Mamlatdar or Tahsildar. He 
belongs to the subordinate service and is a magistrate 
either with first or second class powers. He must 
know the conditions of every village in his Taluka 
or Tahsil. To achieve this object he regularly spends 
some months in camp touring the Taluka. The 
Mamlatdar has his parallel in all services in the 
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Taluka, such as the Inspector of Police, the Inspector 
of Excise, the Overseer and the Medical Officer. 


Patel, Talati A Taluka or Tahsil consists of seventy 

AND ChOWEIDAB i i j t -n rrn 

to hundred villages. There are 

500,000 villages in British India. 
The viUage is the lowest administrative unit in British 
India. Even to-day at the basis of the administrative 
system the village organisation finds its place and 
plays a very important part in the social life of the 
coimtry. The village is in charge of a headman or 
Patel who is largely a hereditary occupant of the 
post. He collects land revenue and looks after law 
and order in the village. In some Provinces, particu- 
larly in Madras and Bombay, he is also a petty 
magistrate. The other village official is the village 
accountant, known as the Talati or Kulkarni or Patwari, 
who keeps the village accounts, registers of holdings 
and in general all records connected with land revenue. 
Every village has a Chowkidar or a village watchman 
who is a rural policeman. There is also a hereditary 
village servant under the Patel. 

Thus the administrative system in British India 
is based on the repeated sub-division of territory, 
each administrative area being in the responsible 
charge of an officer who is subordinate to the officer 
next in rank above him. 


Local Influence of District Officer 

The Collector of a district enjoys great prestige 
among the inhabitants whom he serves. To most of 
them he is the embodiment of Government. Before 
1919 he was also a Chairman of the District Local 
Board and had also the duty of the assessment of 
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income tax in the district. His official authority is 
augmented by the constant exercise of advice and 
direction in matters where he is expected to give a 
lead. He wields large powers of patronage; he is 
responsible for making a large number of minor 
appointments, such as village headmen and account- 
ants, revenue officials and office clerks. His recom- 
mendations for honorary magistrateships and nomin- 
ated memberships of local bodies are ordinarily 
accepted. He grants seats at ceremonial functions, 
such as Durbars. The Indian titles and honours and 
other rewards are conferred at his suggestion. Hence 
his influence is great. In the case of conflict between 
communities, his influence eases the situation. In 
the words of the Simon Commission Report: ‘'It 
is not by virtue of his powers as District Magistrate 
alone that he can succeed; it is only because, as 
Collector, he has numerous sources of influence that 
can be brought to bear in the right quarter. If his 
range of influence were less varied he would And it 
more difficult to prevent trouble.’" As a result of the 
Reforms of 1919 the District Officer was relieved of 
some of his former duties, but on every one of the 
innumerable matters which rnay require the orders, 
assistance, advice or interference of Government, it 
is to him that Government as much as the ordinary 
citizens naturally look. The Reforms have increased 
his desk-work, hence he has not the time he had 
before for camping in the district, thus keeping him- 
self in touch with the needs of the masses. The 
Marquess of Linlithgow intends to relieve him of a 
portion of his desk-work to enable him to be in close 
and constant touch with the villages, studying and 
administering to their wants. 
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Rblatiok of the District Officer to the Pro- 

vmciAii Admtnistratioh as a Whole 

For the purposes of administration every Province 
is composed of districts which, in all Provinces except 
Madras, are combined in groups of some four to 
eight called divisions. These divisions are in charge 
of Commissioners, who are generally senior members 
of the Indian Civil Service. They are intermediaries 
or links between the Collector, the head of a district, 
and the Provincial Government. They are not only 
supervisors; they have specific powers of their own. 
They act as courts of appeal in revenue cases. In some 
Provinces they exercise almost direct control over 
certain branches of district work, particularly in 
relation to local self-governing bodies. Public opinion 
regards them as unnecessary links in the adminis- 
trative chain and demands the abolition of these 
posts on financial grounds. Against this demand it 
is urged that their expert advice and experience are 
necessary for the present. 

Boards of Reveitoe 

Between the Commissioner and the Provincial 
Government in all Provinces except Bombay there 
is a Board of Revenue, or its equivalent, a ^ancial 
commissioner. In their administrative capacity, these 
constitute the chief revenue authority of the Province 
and relieve the Provincial Government of much 
detail work. In their judicial capacity they form 
an Appellate Court for the increasing volume of 
revenue and often of rent suits. But for other purposes 
than revenue the Provincial Government deals chiefly 
with its Commissioners and Collectors. The 
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introduction of responsible govemment has naturally 
led to the transfer to the Provincial Government of 
some of the independent povs^ers formerly exercised 
by the Board of Revenue. 

The Sbceetabiat 

A large part of Government business, including 
normally all commimications vtdth the general public, 
is done in the districts by the District and Depart- 
mental Officers who are constantly on tour within 
the districts. At headquarters the Provincial Govern- 
ment has a secretariat located in a single building. 
Here the Governor and aU the ministers have their 
offices. 

The “Department” is an administrative unit, 
separate from the secretariat, which reaches its apex 
in a single officer like the Inspector-General of Police 
outside the secretariat altogether. Such a head is 
concerned principally with a single secretary to the 
Government. Occasionally the head of a department 
is constituted a secretary to Government for the 
work of his department. The secretariat is, for the 
convenience of its own internal working, subdivided 
into departments. One or more of these departments 
are in charge of a secretary to the Government. 

Separation of Judicial and Executive Eunctions 

AND Powers 

There is no question of separating executive from 
civil judicial functions. In all Provinces, aU civil 
suits are tried by judicial officers who have no direct 
connection with the executive or the police work in 
the country. The same is true of important criminal 
trials in the superior criminal courts : the TTigb 
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Courts, the Chief Courts, the Courts of Judicial 
Commissioners and Courts of Sessions, presided over 
by judicial officers who have no executive authority. 
But min or criminal cases are stUl tried in all Provinces 
by officers who exercise executive and revenue 
functions. 

The District Officer, the Assistant or Deputy 
Collector and the Mamlatdar are both executive and 
judicial officials — ^revenue collectors and magistrates. 
Shortly after the grant of divani in 1765, Warren 
Hastings placed the collection of revenue and the 
administration of justice in the hands of one officer, 
the Collector. Lord Cornwallis separated these two 
functions, but they were again combined in one 
person by Lord William Bentinck and this system 
has been continued with some modifications till 
to-day. 

This union of executive and judicial functions in 
the person of the Collector and his subordinate 
magistracy is an anomaly to which strong objection 
is taken by Indian pubKc opinion. It is regarded 
as a violation of the elementary principle of common 
law that the prosecutor should not also be a judge. It 
is conceded that a man who is trying a criminal should 
try him in a purely judicial spirit and should not 
be influenced by anxiety as to promotion or prospects. 
The reasonableness of this demand is admitted by the 
Government, but it is pointed out that there is a 
side of magisterial work which may be regarded as 
preventive rather than punitive, and that this is of 
great importance in India, where crime is unfortun- 
ately rife and where breaches of the peace may arise 
at any time. Under these circumstances the head 
of the district administration should be sufficiently 
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well armed to be able to deal effectively with the danger 
of upheaval and outbreak. No doubt it is difficult 
to draw a precise line between what is preventive 
justice and what is purely judicial work. It is urged 
that such a separation will result in lowering the 
prestige and authority of the District Officer and that 
it wiU lead to an increase in expenditure. It is difficult 
to defend the existing system. Even the Government 
has conceded that with the improvement of the finances 
such a separation of executive and judicial functions 
is to be effected as soon as possible. This reform is 
very necessary and should be carried out promptly 
in the interest of justice as well as efficiency of 
administration. 



CHAPTER XVI 


THE VILLAGE ORGANISATION 

"But the root facts of Indian village life remain and must 
be appreciated no less by the constitutional reformer than by 
the agricultural adviser.** 

Kbpobt op Simon Commission 


^OBTANCB OP Nine-tenths of India’s population 
VKiAGBs ^ viUages. Throughout the 

greater part of India the village 
constitutes the primary administrative unit. From 
the villages are built up the larger administrative 
units — ^the talukas or tahsils, the sub-divisions and 
the districts. It is therefore necessary to know how 
these villages are organised. For the understanding 
of the village organisation a general description of an 
Indian village is essential. 

A typical Indian village has a 

central residential site and an open 
space for a pond and a cattle-stand. 
There is also a village chavdi or meeting-place. Gener- 
ally there is a central village well. There is also a 
school in many villages and almost invariably there 
is a religious building, a temple, a shrine or a mosque. 
The mud (in some places brick) or bamboo houses 
of the villagers are huddled together on this central 
site. Stretching around this nucleus lie the village lands 
consisting of a cultivated area and in some villages 
grounds for grazing and wood-cutting. With the 

217 



218 INDIAN ADMINISTRATION 

increasing hunger for land the grounds for grazing and 
wood-cutting have disappeared. The cultivated area 
provides the means of UvelLhood to the villagers. The 
cultivator’s house is in the village, and the fields he 
tills are scattered over the whole area of the village. 
Thus there is no visible link between the home of the 
individual cultivator and the fields he tiUs. In the 
south and the east the fields or agricultural holdings 
average about five acres, in other Provinces not more 
than half of them exceed this Kmit. In certain parts 
of India — ^in the greater part of Assam and on the 
west coast of the Madras Presidency — ^the village 
as described here does not exist and the people live in 
small collections of houses or in separate homesteads. 

Most of these villages have not yet been touched 
by metaUed roads or railwa 3 ?'s. Post offices are many 
miles apart and telegraph offices are stiU more distant 
from one another. But the rapid introduction and 
development of bus traffic in aU parts of India is 
changing the life of the villagers. The whole coirntry 
except in the north-west is dependent on the monsoon. 
AU major agricultural operations are fixed and timed 
by the nature and distribution of the rains. Under 
the prevailing system of tiUage, the small and scattered 
holdings do not furnish occupation for more than 
half the year. 

In every viUage one finds some persons with a 
permanent title in land either as owners or tenants 
with occupancy rights. There are also agricultural 
labourers who actuaUy cultivate the land. Some of 
them take fields on lease and cultivate them for them- 
selves. We find members of depressed classes who 
are mainly engaged in crafts such as leather work 
or in tasks regarded as menial. Some of them work 
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in the fields only in times of pressure. The large 
majority of the cultivators live in debt to the village 
moneylender. In some villages there are skilled 
artisans — ^potters who supply earthen vessels, car- 
penters or ironsmiths who provide and repair the 
simple agricultural implements, ploughs, bullock gear 
and water-hfts. There are always one or two shops 
which supply the household requirements. The owners 
of these shops are also generally moneylenders. They 
purchase the village produce and constitute a com- 
mercial link between the village and the outside world. 

The Indian villages formerly possessed a large 
degree of local autonomy which they maintained 
through centuries. When the British became the 
rulers of India they found these villages “small 
republics.’’ But this autonomy has now disappeared 
owing to the establishment of Civil and Criminal 
Courts, the present land revenue and police organisa- 
tion, the increase of communications and the growth 
of individualism. The traditional self-sufficiency of 
the village is fast disappearing. The corporate life 
of the village based on common civic interest and 
common traditions is now only a thing of the past. 
Recently attempts have been made in various pro- 
vinces to recreate the corporate life of the village through 
the Village Panchayats, but without much success. 

OF have given a general and com- 

posite picture of Indian villages, which 
may be classified under two heads 
according to the system of assessment of land : — 

(1). The Rayotwari Village, 

The Rayotwari or separate viQage is the prevalent 
form outside Northern India. Here the revenue is 
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assessed on individual cultivators. The village govern- 
ment vests in the hereditary headman, Patel or Reddi, 
who is responsible for law and order and for the collection 
of the land revenue. 

(2). The Joint or Landlord Village, 

This t3!^e is prevalent in the United Provinces, the 
Punjab and the Frontier Province. Here the revenue 
is assessed on the village as a whole. There is a certain 
amount of collective responsibility among the landlords 
for the revenue. The village site is owned by the pro- 
prietary body. The waste land is allotted to the village. 
The village government was originally by the Panchayat 
— ^a body consisting of heads of senior families. Later 
on during the British rule a Lambardar or headman 
was appointed. In these villages the co-proprietors 
constitute a local oligarchy, with the bulk of the village 
population as tenants or labourers under them. Recently 
Panchayats have been established in these Provinces. 

Apart from the recent attempts to establish 
village Panchayats in various Provinces, at present 
there is practically nothing really like a village 
organisation in which the villagers have a share and 
a voice. 

The village is the lowest administrative unit and is ad- 
ministered by the agency of the village ofdcials — ^the 
Patel, the accountant and the village watchman — ^per- 
sons bearing different titles in different provinces but 
representing the traditional organisation of village life. 

The Village To organise the life of the village and 
Ofeioials collect taxes, the Government has 

provided in every village officials with 
varied responsibilities. They are: — 

(1). The Headman, 

The village headman is in charge of the village for 
all purposes of the Government. He is called the Patel 
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in Bombay, the Karnam in Madras, the Mukhia in the 
United Provinces and the Lambardar in the Punjab. 
He is responsible for everything of public interest in 
the village. All Government orders are communicated 
through him. He collects land revenue and sends it 
to the Taluka or Tahsil treasury. He maintains order 
in the village. He turns out persons of bad character 
from the village and reports to the police the occurrence 
of all crimes or disputes. He attends to the needs of 
the officials touring in the village. He records birth 
and deaths in the vhlage. He is responsible for the health 
and sanitation of the village and for informing the 
Government of any conta.gious or infectious disease that 
may break out in his village. 

(2) . The Village Accountant. 

He is called the Talati or Kulkami in Bombay, the 
Patwari in other Provinces. He keeps the revenue 
accounts of the village. Generally he has three or four 
villages in his charge. He has to keep up-to-date all 
village records dealing vith assessments, ownerships, 
tenancy, mortgages and boundaries. 

(3) . The Village Watchman. 

He is the village policeman. In some villages there 
are two or more Chowkidars. They are called Vethias 
in Bombay, Talaris in Madras and Chowkidars in the 
Punjab. They act as messengers from the Patel or 
Accountant to the Taluka headquarters. They look after 
the safety of the village at night. They are paid five 
to eight rupees per month or are given some land free 
of land revenue. 
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LOCAL SELF-GOVERNMENT 

“Local Self-Government in India in the sense of a repre- 
sentative organisation responsible to a body of electors, enjoying 
wide powers of administration and taxation, and functioning 
both as a school of training in responsibility and a vital link 
in the chain of organisms that make up the Government of the 
country, is a British creation.”^ 

“Whatever ‘educative* value is rightly attributed to repre- 
sentative government largely depends on development of local 
institutions.” 

Henry Sidgwick. 

“Indeed, the progress of self-government in the provinces 
of India will depend on the growth not only of responsible 
Governments at the top, but also of local self-governing institu- 
tions from the bottom — from the village community or panchayat 
upwards. It is thus that the great mass of the Indian peasantry — 
constituting a vast majority of the people — can be trained in 
those qualities of responsible citizenship which may hereafter 
entitle them to the full Provincial franchise.*’ 

J. S. C. Report. 

Beginnings op Municipal Government 
The earliest essays in Municipal Government in 
India were in the Presidency towns of Madras, 
Calcutta and Bombay. An order of the Court of 
Directors in 1687 enjoined the formation of a cor- 
poration composed of Europeans and Indian members 
of the City of Madras. This corporation did not 
survive. Under the Regulating Act, 1773, the Governor- 
General nominated the covenanted servants of the 
Company and other British inhabitants to be Justices 

^ Govomment of India. “Memorandum on the Development and 
working of Representative Institutions in the sphere of Local 
Government,” vol. v, p. 1,056. 
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of the Peace. They were empowered to appoint 
scavengers for the cleansing of the streets of Calcutta, 
Madras and Bombay, to order the watching and 
repairing of the streets, to make assessments for these 
purposes and to grant licences for the sale of spirituous 
Kquors. After several intermediate Acts, the municipal 
constitution of the three Presidency towns was entirely 
remodelled by a series of Acts. In 1856, a body 
corporate was established in Presidency towns under 
the style of Municipal Commissioners, composed of 
three salaried members of whom one was to be 
president. Except in Bombay, all the Commissioners 
were appointed by the Governor. In Bombay the 
president alone was appointed by the Government 
while the two other Commissioners were appointed 
by the Justices of the Peace. To these bodies large 
powers of assessing and collecting rates and of executing 
works of conservancy and general improvement were 
entrusted. Up to 1860, the three Presidency towns 
had been substantially subject to a uniform system 
of municipal administration. But henceforth the 
system diverged in accordance with the provincial 
legislative independence restored in 1861. The Cal- 
cutta Municipality was remodelled by the Bengal 
legislature in 1863 and again in 1876. The Bombay 
Municipality was remodelled by the Bombay legis- 
ature in 1865 and again in 1872. The Madras Muni- 
cipality was remodelled by the Madras legislature in 
1867 and again in 1876. 

Outside the Presidency towns there was practically 
no attempt at municipal legislation before 1842. An 
Act passed in that year for Bengal, which was practic- 
ally inoperative was followed in 1850 by an Act 
applying to the whole of British India. Under this 
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Act and subsequent Provincial Acts a large number 
of municipalities were formed in all Provinces. These 
Acts provided for the appointment of Commissioners 
to manage municipal affairs and authorised the levy 
of various taxes. But in most Provinces the Com- 
missioners were nominated and from the point of 
view of self-government these Acts did not proceed 
far. It was only after 1870 that progress was made 
Lobd Mayo’s “ self-govemment. Lord Mayo’s 

Resolution, Government in their Resolution of 

1870, introducing the system of pro- 
vincial finance, referred to the necessity of taking 
further steps to bring local interest and supervision 
to bear on the management of funds devoted to 
education, sanitation, medical charity and local 
public works. New Municipal Acts were passed for 
the various Provinces between 1871 and 1874, which, 
among other things, extended the elective principle, 
but only in the Central Provinces was popular repre- 
sentation generally and successfully introduced. 


Lord Ripon s The Resolution of Lord Ripon s Govern- 
1381 ment in 1881-82 is a very important 

landmark in the growth of local 
self-government in India. In accordance with the 
Resolution, Lord Ripon’s Government issued orders 
which had the effect of greatly extending the principle 
of local self-government. Under the orders passed 
in 1881-82 the existing local committees were to 
be replaced by a system of Boards extending all over 
the country. The lowest administrative unit was 
to be small enough to secure local knowledge and 
interest on the part of each member of the Board, 
and the various minor Boards of the district were 
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to be under the control of a general district Board 
and to send delegates to the district council for the 
settlement of measures common to all. The non- 
official element was to preponderate, and the elective 
principle was to be recognised, while the resources 
and financial responsibilities of the Boards were to be 
increased by transferring items of provincial revenue 
and expenditure. The Resolution advocated the 
establishment of a network of local self-government 
institutions specially to meet the needs of rural 
areas, the reduction of the official element in local 
bodies to not more than a third of the whole, and 
the exercise of control from without and not from 
within, a large measure of financial decentralisation 
and the adoption of election as a means of constituting 
local bodies wherever possible. While insisting on a 
unity in aim, it favoured a variety in forms to suit 
divergent conditions. The outcome of the Resolution 
was a series of Provincial Acts providing for the 
election of members of municipal bodies to the number 
of half or more in each case, and for the grant to 
them of the privilege in many cases of electing their 
chairman or vice-chairman. Provinces proceeded to 
develop on their own lines in accordance with local 
conditions. But despite the variety in details, there 
was in all Provinces a substantial agreement as to the 
general line of the development of rural local self- 
government. In all rural boards taxpayers were 
empowered to elect a proportion of their members, 
and in some to elect their presidents. In the large 
majority of these the District Officer continued to 
be chairman in charge of the executive control till 
1918. In spite of the Resolution of Lord Ripon’s 
Government, owing to the all-pervasive official control 
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in practice, the inadequacy of financial resources and 
the general indifference of the people, no real and 
substantial progress was made in the art of local 
self-goYernment. In the vast majority of districts, 
local government continued to be one of the many* 
functions of the District Officer. No real attempt 
was made to inaugurate a separate system amenable 
to the wiU of local inhabitants. In many towns the 
municipalities continued to confine their activities to 
approving the decisions of the official chairman ; 
where the duties were entrusted to the vice-chairman 
he merely followed the instructions of the official. 
In the words of the Report of the Simon Commission : 
"*In effect, outside a few municipalities, there was in 
India nothing that we should recognise as local 
self-government of the British typ)e, before the era 
of Reforms.” 

Aiter the ultimate aim of British rule in India was 
laid down in the Declaration of August 20, 1917, the 
Executive Government made substantial efforts to 
arouse local institutions from their slumber. In 
1918, Lord Chelmsford’s Government issued an im- 
portant Resolution whose basic 
SL™Tr“9’i8 principle was that “Responsible 
institutions will not be stably 
rooted until they are broad-based and that the best 
school of pohtical education is the intelligent exercise 
of the vote and the efficient use of administrative 
power in the field of local seLf-govemment.” It 
affirmed that the general policy should be one of 
gradually removing all unnecessary control and 
differentiating between the spheres of action appro- 
priate for governmental and for local institutions. It 
formulated certain principles calculated to establish 
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wLerever possible complete popular control over 
local bodies. It suggested an elected majority in all 
local boards, the replacement of official chairmen 
by elected non-officials in municipalities and where 
possible in rural bodies, the lowering of the franchise 
to an extent to make constituencies really representative 
of taxpayers, and the representation of minorities by 
nomination. The Decentralisation Commission of 1908 
had pointed out the advisability of fostering village 
government. The Government of India had laid down 
certain guiding principles for the purpose but no 
action was taken. The Resolution of 1918 laid fresh 
emphasis on the advisability of developing the cor- 
porate life of the village as a step in the growth of 
self-governing institutions by taking advantage of 
the existing bonds of common civic interest and 
common traditions. The immediate action taken on 
this Resolution was to relieve the District Officer of 
his duty as a chairman of the district board in all 
provinces except in the Punjab. 

The Montagu-Ohelmsford Report recognised the 
defects of the system and stated that throughout the 
educative principle was subordinated to the desire for 
immediate results. It also insisted on the invaluable 
training which the exercise of local self-government 
affords to the citizens. The authors of the Report laid 
down a definite formula that there should be as far as 
possible complete popular control in local bodies and the 
largest possible independence for them of outside control. 

Local SEur-GovEENMENT undee the Rbfoems of 

1919 

All the institutions of local self-government in 
India derived new life from the introduction of the 
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constitutional reforms. Under the Act of 1919, local 
self-government was transferred to ministers who 
became responsible to the legislatures for the develop- 
ment of local bodies. In almost every Province the 
legislature used its powers in the endeavour to make 
local bodies a more effective training-ground for larger 
and wider political responsibility. The general trend of 
these Acts was the same. Almost all aimed at lowering 
the franchise, increasing the elected element to the 
extent of making it the immediate arbiter of policy in 
local affairs, and at passing executive direction into 
non-official hands, and organising village self-govern- 
ment. In short, these Acts aimed at freeing these 
bodies from official control and making them responsible 
to a substantially enlarged electorate. 

The Existing System of Local Self-Government ' 

IN British India 

It is not possible for the Provincial Government to 
look after and provide for all the local requirements of 
various localities. Firstly, the Government has no 
time for this work. Secondly, the local authorities 
have special advantages of knowing the local con- 
ditions and meeting their wants, which at times vary 
largely from locality to locality. Local self-government 
provides a solution for this problem and affords a 
traioing-ground for budding politicians. 

Local self-government in British India is entrusted 
to four different kinds of organisations: (1) Munici- 
palities in Presidency towns and other towns (2) Local 
Boards m rural areas (3) Village Panchayats in villages 
and (4) Port Trusts in important ports. 
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I. Municipalities 


The Existing System 
IN Peesidbncy Towns 


The unit of self-government in 
urban areas is the municipality. 
The Corporations of Calcutta, Bombay and Madras 
have been constituted each under its separate Act 
and each with its own specific powers and privileges. 


The Coeporation The Corporation of Calcutta consists 
or Calcutta ninety-one councillors. Of the 

ninety-one members, ten are nominated by the Govern- 
ment and eighty-one are elected ; of these sixty-three 
are elected by the Wards, six by the Bengal Chamber 
of Commerce, four by Calcutta Trades’ Associations, 
two by the Commissioners for the Port of Calcutta, and 
five aldermen elected by the nominated and elected 
councillors. Of the elected eighty-one seats twenty- 
one are reserved for Muhammadans. The Mayor is 
appointed by the corporation. The commissioner, who 
is the chief executive officer, is also appointed by the 
corporation. Thus the whole municipal administration 
is under the control of the corporation. 


The Corporation The Mumcipal Corporation of Bom- 
OF Bombay , • i . r i. t t i . 

bay consists oi one hundred and six 

members. Of the one hundred and six, sixteen are 

nominated by the Government and ninety are elected ; 

seventy-six by Wards, one by the Bombay Chamber of 

Commerce, one by the Indian Merchants’ Chamber, 

one by the Bombay Millowners’ Association, one by 

the Bombay University, and ten are co-opted by the 

ninety-six elected and nominated members. Provision 

is made to secure the representation of industrial 
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labour also. The councillors elect their president called 
the Mayor. By convention the Mayor is elected in 
turn from the Hindu, the Muhammadan, the Parsi and 
the European communities. The municipal com- 
missioner, who is the chief executive officer, is appointed 
by the Government and he is generally a senior member 
of the Indian Civil Service. 

The Cohpobation The Municipal Corporation of Madras 

OE Madras . , i • j . n -n 

consists of sixty-nve councillors ; 
forty-five are elected at divisional elections, six by the 
Madras Trades’ Associations, five by the South Indian 
Chamber of Commerce and one by the Anglo-Indian 
Association, one by the Trustees of the Port of Madras, 
one by the University of Madras, and five are co-opted, 
of whom one is a woman. The President is elected by 
the corporation, whilst the municipal commissioner, 
who is the chief executive officer, is appointed by the 
Government and is generally a senior member of 
the Indian Civil Service. 

Thus the councillors, who vary in number from 
one hundred and six in Bombay to sixty-five in 
Madras, are, with the exception of a small number of 
Government nominees, elected on a fairly wide fran- 
chise varying from ten per cent of the population in 
Bombay to five per cent in Madras. 

These cities enjoy a considerable measure of freedom 
in the administration of their municipal affairs. The 
Provincial Governments have reserved certain powers 
of control in relation to appointments, contracts, 
raising loans and the audit of accounts. 

The Corporation of Bombay has an annual income 
of over three crores, that of Calcutta over two crores of 
rupees and that of Madras sixty-seven lakhs of rupees. 
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Other Mxjotcipalities 

There are 728 other municipalities in British India, ^ 
varying in size from cities like Ahmedabad with a 
quarter of a million inhabitants to small towns with 
a few thousands of inhabitants, and with something 
over twenty-one million people resident within their 
limits. During recent years qualifications for voters 
have been lowered in every Province. Generally speak- 
ing fourteen per cent of the urban population enjoys 
municipal franchise. In every municipality the majority 
of the members are elected. The proportion of the 
elected members varies from Province to Province. 

In Bombay Presidency the Bombay Municipal 
Boroughs Act of 1925 provides an adequate basis for 
municipal administration in the larger cities. The 
larger municipalities are styled Municipal Boroughs, 
which are now twenty-nine in number. The Act has 
extended municipal franchise to occupiers of dwellings 
or buildings with an annual rental charge of Rs. 12. 


B^ctions or The functions of the mumcipalities 

are of two kmds (1) Obhgatory 
(2) Optional. All municipalities have to perform the 
obligatory functions, whilst the nature and extent of 
the optional functions depend upon the funds available 
for them. These functions are classed under the heads 
of public safety, health, convenience and instruction. 
The most important of the obligatory functions are: 
lighting, watering and cleansing of public streets, 
extinguishing fires, water supply, removing obstruc- 
tion, naming streets, registering births and deaths, 
public vaccination, maintaining public hospitals, and 
^ Burma is excluded. 
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dispensaries and providing medical relief, maintaining 
primary schools, providing special medical aid and 
accommodation for the sick in time of the outbreak of 
dangerous diseases and adopting measures to suppress 
and prevent the recurrence of the diseases. The most 
important of the optional functions are constructing 
and maintaining public parks, gardens, libraries, 
museums, lunatic asylums, halls, dharamshalas and 
guest-houses, planting and maintaining road-side 
and other trees, taking a census and making a 
survey. 

The Provincial Governments possess little control 
over the details of administration, but they have the 
ultimate power of superseding, suspending or abolish- 
ing a municipal council. The Government has also the 
power of regulating the proportion of elected to non- 
elected members in the council. It can also require 
the appointment and prescribe the terms of service of 
the health officer or engineer. Grant of a salary to a 
chairman requires the approval of the Government. 

Municipal Municipalities are given wide choice in 
the form of taxes which they may levy. 
Octroi duties, terminal taxes, taxes on personal income, 
fixed property, professions and vehicles, have all been 
utilised for particular services, such as education and 
water supply. There are also special taxes and cesses 
imposed in many municipalities. In financial matters 
the municipalities have full freedom and the Govern- 
ment’s control is limited generally to cases in which 
the interests of the general public call for special pro- 
tection. The Government has the right to alter a 
municipal budget, if it considers that due provision 
has not been made for loan charges and for the main- 
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tenance of the working balance. It may also intervene 
in the administration by way of preventing or initiating 
action in matters affecting human life, health, safety or 
public tranquillity. 

The total income of all municipalities is more than 
seventeen crores of rupees, derived principally from 
taxation, contributions from provincial revenues and 
other sources. 

Caittonments In large cities areas where troops are 
stationed are outside the administrative limits of the 
municipalities. They are called cantonments and are 
administered by elected cantonment boards with 
official presidents. The final control of cantonment 
administration rests with the Army Department of 
the Government of India. 


n. Rural Authorities 

DISTBIC3T The duties and functions assigned to the 
Boabds . . t,. . T T 

mumcipahties m urban areas are in rural 

areas entrusted to district and local boards. The 

system of rural self-government in various Provinces 

differs widely. In all Provinces except Assam the 

most important unit of self-government is the district 

board, whose jurisdiction is conterminous with the 

district. The majority of the members are elected on 

a wide franchise which gives votes to a little more than 

3.2 per cent of the population. Communal electorates 

for Muhammadans are provided in Bombay Presidency 

and the United Provinces for district boards and in 

Assam for local boards. Elsewhere the power of 

nomination is used by the Government to secure 

representation for minorities. Almost everywhere the 
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chairman is an elected member except in the Punjab, 
where the boards have the option of having an elected 
chairman. 

Functions The functions of the district boards are 
much the same as those of the munici- 
palities, allowing for different conditions of town and 
country. The Government has the same power of 
control and intervention as those in case of munici- 
palities. In Madras, the boards have power to construct 
and manage light railways, and the Tanjore board 
actually operates one hundred and thirty-four miles 
of railways. 

Taluka Within the area of the district board are 

^SOAItU . .1 ^ j. • 

mmor authorities vary mg m names, functions 
and composition from Province to Province. The taluka 
or circle boards exist in all Provinces except in the 
Punjab and the United Provinces. In Bengal, Madras 
and Orissa they are called union committees. It has 
jurisdiction over a taluka, and is a subordinate agency 
of the district board. It is composed in the main of 
elected members and as a rule it chooses its own 
chairman. Generally the elected members of the 
district board are chosen by the members of the talul^a 
boards. Throughout British India there are two 
hundred and seven district boards with five hundred 
and eighty-four subordinate boards, besides four 
hundred and thirty-five union panchayats. 

Finances op The main source of revenue of rural 
Authobitibs authorities is a tax or cess on the annual 
value of land and is collected with the 
land revenue. This is often supplemented by taxes on 
professional men and by tolls on vehicles. A very large 
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proportion of the revenue consists of subventions or 
grants from the Provincial Governments. They are 
given grants in aid of particular services and also in 
the form of capital sums for the construction of works. 
The total income of the boards is over eleven and a 
half crores of rupees. The principal objects of expendi- 
ture are education, civil works, such as roads, bridges, 
tanks, and medical relief. 

m. Village Panchayats 

The Decentralisation Commission, 1908, recom- 
mended that with a view to making the village the basis 
of the system of local self-government an attempt 
should be made to constitute and develop village coun- 
cils, to which the time-honoured title of “Panchayats” 
might be applied, for the administration of village 
affairs. In accordance with these recommendations 
village panchayats were set up in the Punjab in 1912 
and subsequently in the United Provinces. Since 1919 
they have been set up to a greater or less extent 
in aU Provinces under special Village Panchayat 
Acts. 

The village panchayat or union board is an attempt 
to recreate the village as a unit of self-government. 
It has jurisdiction over a village or a group of villages. 
Its primary function is to look after such matters as 
weUs and sanitation. It is sometimes entrusted with 
the care of minor roads and management of schools 
and dispensaries, and in Madras of village forests and 
irrigation works. In some Provinces it has also been 
given power to deal with petty criminal and civil 
cases. 

Except in the United Provinces, the members are 
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almost entirely elected. In Madras, Bombay and 
Assam all male adults and in the Central Provinces 
all adults in the village have the vote. Voting is often 
by show of hands. 

With all the efforts of the Government officials to 
establish village panchayats the progress is very slow. 
However, the development is promising in the United 
Provinces, Bengal and Madras. Outside these three 
Provinces the movement is stiU in its infancy. It is 
very far from certain that it will eventually be 
possible to create satisfactory village panchayats over 
all the areas of all the provinces. 

The villages have lost their organic unity and vitality 
under the pressure of the British revenue, judicial and 
poKce administration during the last hundred years. 
Want of adequate funds for their work and the un- 
willingness of the villagers to provide them are obstacles 
to their progress. In some cases the necessary intelli- 
gence, integrity, character and literacy are wanting. 
Many villages are entirely apathetic. Some are 
dominated by the influence of powerful landlords, 
communal feelings and caste and communal friction. It 
may be stated that the experiment has not yet met 
with success. 


IV. Port Trusts 

The management of the important ports : Bombay, 
Calcutta, Madras and Karachi is entrusted to the 
boards of commissioners for these ports. They have 
adequate financial resources and full control over the 
management of these ports. Under the New Constitu- 
tion all major ports in India including the Port of 
Bombay are to be transferred to the Government of 
India. 
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Conclusion 

The progress of local self-government institutions 
has not been as satisfactory as one would have 
expected since the time of Lord Ripon. During recent 
years their working presents a picture of neither un- 
relieved failure nor unqualified success. There are 
glaring abuses as well as brilliant successes. 

The importance of the development and the suc- 
cessful working of these institutions can hardly be 
exaggerated. Now that the official control is removed 
they ought to develop on healthy lines. But there are 
some difficulties in the way. Firstly, the size of an 
average district, which is normally the unit in rural 
areas, is very large. Secondly, they have no efficient 
and trained staff. Thirdly, their resources are limited. 
Fourthly, the calibre of the members is not up to 
expectation, hence at times there is abuse of power. 
Fifthly, the importation of communal and sectional 
differences into the affairs of local bodies, and lastly, 
the apathy of the voters whose sense of civic duty 
is neither quickened nor developed. The real solution 
lies in remedying these defects. 



CHAPTER XVIII 


LAND REVENUE 

“Land Revenue remains one of the two main props of Indian 
finance.” 

“Both the landlord and the peasant interests, however, are 
united in resisting any increase of land revenue.” 

W. T. Laytok. 

India is predominately agricultural. 
Reventte Seventy-three per cent of her popula- 
tion are dependent for their livelihood 
on agriculture and ninety per cent of her population 
is rural. Again, land revenue has always been the 
mainstay of the Indian fiscal system. In 1934-35, 
out of the total provincial revenues of eighty-nine 
crores of rupees, land revenue was approximately 
thirty crores or one- third of the provincial revenues. 
Thus the land revenue system and the rules regarding 
land tenures are matters of immediate and vital interest 
both to the vast majority of the population and the 
Provincial Governments. 

I. Historical 

The land revenue of modern India is a form of public 
income derived from immemorial custom of the country. 
According to Manu the main source of State revenue 
was a share of the gross produce of all land varying 
according to the soil and the amount of labour devoted 
to it. In its primary shape it was that portion of the 
cultivator’s grain-heap that the State took for public 
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use. During the Hindu period the actual portion 
taken by the State was between one-tenth and one- 
sixth in normal times, rising to one-fourth in war 
times. 

India has been a land of innumerable villages. Each 
village community had its own territory and its own 
land administration under a headman. The headman 
was responsible to the King for the revenue to be 
provided from the village for the year and he appor- 
tioned the amount amongst the villagers. The share of 
the State was set aside by the headman before the 
general distribution. Between the village headman 
and the King was a chain of officials whose principal 
duty was the collection and administration of land 
revenue. This system in all its essentials contmued till 
the reign of Akbar. Todermall, the Finance Minister 
of Akbar, placed the whole land revenue administration 
on a sound and scientific basis. He had the land 
measured carefully and then divided into four classes 
according to the fertility of the soil. The Government 
share, which was fixed at one-third of the gross pro- 
duce, was commuted into money with reference to the 
prices of the previous nineteen years. Many character- 
istics of the present land revenue system have their 
origin in his system. On the dissolution of the Mogul 
Empire, the collection of land revenue became prac- 
tically little more than a disorganised scramble for the 
greatest amount of income that could be wrung from 
the land. 

Such was the heritage to which the East India 
Company succeeded when, in 1765, it assumed the 
divani (revenue administration) of Bengal, Bihar and 
Orissa under the authority of the Mogul Emperor. The 
main source of the State income in these provinces at 
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that time was the land revenue, which was collected 
by the Zamindars, who were the principal intermediaries 
between the Government and the cultivators. Origin- 
ally merely collectors of revenue, these functionaries 
had, during the decline of the Mogul Empire, established 
a hereditary connection with the land and had acquired 
a status far superior to that of a revenue agent. Aiter 
the failure of several experimental schemes, the 
Company decided in 1793 to accept the recommenda- 
tion of Lord Cornwallis that the land revenue to be 
paid by the Zamindars should be fixed permanently, 
the amount to be determined on the basis of the 
actual collections of previous years. Hence arose, so 
far as the area then involved was concerned, the 
‘‘Permanent Settlement’’ of land revenue which stiU 
survives within those limits, but which was not 
extended to other areas. As other Provinces came 
under British control, their assessments were gradu- 
ally reduced to order, the systems selected being at 
first tentatively adopted according to the varying 
circumstances of the different tracts and becomiag 
more and more crystallised as time went on. Thus a 
number of different systems were evolved on lines that 
were for the most part mutually independent. The 
complications of Indian land tenures are thus rooted 
in their history. 

CLASsmcATioisr of Land TENtmEs 
Land tenures or systems of land assessment and 
collection in British India are usually classified on a 
twofold basis. Firstly, they are classified as Zamindari 
and Ryotwari tenures. This differentiation is broadly 
according to the status of the person from whom 
revenue is actually demanded. When the revenue is 
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assessed on and demanded from an individual or 
community owning an estate and occupying a portion 
identical with or analogous to that of a landlord or 
Zamindar, the assessment is known as Zamindari. 
When the revenue is assessed on and demanded from 
individuals who are actual occupants — rayots, or are 
accepted as representing the actual occupants of 
smaU holdings, the assessment is Imown as Rayotwari. 
In the Rayotwari areas the Government deals direct 
with the cultivators and discharges some of the 
functions of a landlord. Under the Zammdari system 
the land is held by the Zamindars in a right of occu- 
pancy which is both heritable and transferable. Under 
either system there may be rent-paying sub-tenants. 
The Zamindari or landlord system prevails in Bengal, 
Bihar and Orissa, the United Provinces, the Punjab 
(proprietary cultivating communities) and the Central 
Provinces; over rather more than a half of British 
India altogether. The Rayotwari or the peasant 
proprietary system prevails in Bombay, Madras, 
Assam and Sind. 

Secondly, we have the distinction between the areas 
in which the assessment is permanently fixed and those 
in which it is fixed for a period of years only. In 1793, 
as has already been explained, the assessment in Bengal 
was declared to be fixed in perpetuity, and the settle- 
ment then made, with some subsequent additions, 
constitutes the permanent settlement of Bengal. 
Shortly afterwards, the permanent settlement was 
extended to the Benares District in the United Pro- 
vinces and to certain portions of Madras Presidency. 
Thus in Bengal and Bihar, a fourth part of the Madras 
Presidency, and one district of the United Provinces, 
making up altogether about one-fifth of British India, 
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the Government has recognised the proprietary rights 
of the Zamindars and fixed the assessment permanently. 
In the remaining areas: the United Provinces, the 
Punjab, the Central Provinces, Bombay, Madras, 
Assam and Sind, assessments are fixed for a period of 
years and are subject to periodic revisions. The 
ordinary term of assessment is thirty years in the 
United Provinces, Bombay and Madras, and twenty 
years in the Punjab and the Central Provinces. In a 
backward tract such as Assam, and in exceptional 
circumstances such as exist in Sind, shorter terms have 
hitherto been permitted, but now the twenty years’ 
period is adopted in Assam. 

Permanent Settlement, its Nature and Operation 
The divani of Bengal was conferred upon the East 
India Company in 1765, but at first the native system 
of government was left without any interference. In 
1772 Warren Hastings was appointed with express 
orders to manage the revenue by the direct agency of 
the Company’s servants. His first measure was to 
grant a lease of the land revenue for five years at the 
amotmt already fixed, with the intention of conducting 
in the meantime an elaborate inquiry into the resources 
of the country. This inquiry was never carried out. 
When the five years’ lease expired in 1777 it was 
renewed on the best terms available until the Decennial 
Settlement of Lord Cornwallis in 1789. Lord Cornwallis 
had received instructions from the Court of Directors to 
make a settlement for ten years, with a view to its 
being ultimately fixed in perpetuity. The Decennial 
Settlement, as it was called at first, was made in 1789 
and declared permanent by the authority of the Court 
of Directors in 1793. 
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Its Nature and This arrangement was effected by the 
PERATioN Bengal Permanent Settlement Regu- 

lation of 1793, under which the Zamindars were 
declared proprietors of the areas over which the 
revenue collections extended, subject to the payment 
of the land revenue and so to the liabihty to have their 
lands sold for failure of payments. The assessment 
fixed on the land was declared to be unalterable for 
ever and the Government specifically undertook not 
to make any demand on the Zamindars or their heirs 
or successors ‘'for augmentation of the public assess- 
ment in consequence of the improvement of their 
respective estates.” It was fixed at approximately 
ten-elevenths of what the Zamindars received from 
the cultivators by way of rent, the remaining one- 
eleventh being left as the return for their trouble and 
their responsibility. In the early years of settlement 
there were many defaults in payments and a large 
number of estates were put up for sale. With the 
growth of security -under British rule the value of the 
land and its produce rose, waste lands which had not 
been assessed to revenue were brought under the 
plough and the assessment became proportionately 
light. 

The results of the Permanent Settlement have been 
remarkable. It is claimed that it has created a land- 
lord class (leisured class) which has developed India’s 
culture, and that it has resulted in the accumulation 
of capital and improvement of land. It is urged that 
it has insured the people against the evils of famines 
and that it has created vested interests whose loyalty 
stood the test in 1857. On the other hand it is pointed 
out that the amount paid by the Zamindar to the 
Government by way of land revenue represents a very 



244 INDIAN ADMINISTRATION 

small portion of what he gets by way of rent from the 
tenants. The value of agricultural land and produce 
has largely increased as compared with that in 1793, 
and the whole benefit of this great increase has gone 
into the pockets of the Zamindars, depriving the 
exchequer of a large sum which would have been 
available by way of taxation. In short, the Zamindars 
pocket the whole of the unearned income from the land. 
Moreover, there are a large number of intermediaries 
between the Zamindars and the cultivators, and none 
of them pays either land revenue or income tax. 
The indirect benefits claimed for the Permanent 
Settlement are of doubtful value. At the end of the 
last century Mr. R. 0. Dutt and other respected officers 
of the Indian Civil Service pleaded for the extension 
of the Permanent Settlement in other Provinces 
on the ground that it gives protection against 
the evils and consequences of famines and that 
it leads to the prosperity of the agriculturists, but 
the claim and the demand were negatived by Lord 
Curzon in a resolution dealing exhaustively with the 
whole land revenue policy of Government in British 
India. 

Public opinion in India favours abolition of the 
Permanent Settlement. The Zamindars are charac- 
terised by the Socialists as parasites and reactionaries. 
The Government considers any alteration of the 
system as a breach of promise. Under the New 
Constitution, with full responsible government in 
the Provinces, one will not be surprised if, under 
financial pressure, serious attempts are made to 
modify the system. It is urged that the w'hole 
system after eliminating the Zamindars should be 
reorganised on the same basis as the income tax. 
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It is for the Bengal legislature to deal with the 
question.^ 

Laot) Revenue Systems in other Provinces 
The Rayotwari System 

Madbas When the British succeeded to the territories 
of the Nawab of the Carnatic in the beginning of the 
nineteenth century the question arose as to the system 
on which the land revenue of the province should be 
assessed. The Court of Directors, influenced by the 
low cost of the collection and the punctuality of pay- 
ment of revenue in Bengal, directed the Madras 
Government to enter into permanent engagements wdth 
Zamindars, and where no such Zamindars existed to 
create substitutes out of the enterprising contractors. 
Indeed, as late as 1862 the introduction of permanent 
settlement in all parts of India was seriously con- 
templated and it was not until 1883 that the proposal 
was finally abandoned. Except in the north and the 
extreme south of the Madras Presidency, where the 
Zamindars happened to be the descendants of repre- 
sentatives of ancient lines of powerful chiefs, the 
experiment proved a disastrous failure. Hence the 
system of Rayotwari Settlement was, after considerable 
discussion, introduced by Sir Thomas Munro. The 
distinguishing feature of this system is that the 
Government deals direct with the rayot or cultivating 
proprietor and that the rayot is at liberty to relinquish 
a part of his holding or, subject to certain conditions, 
to add to it by taking up waste land when opportunities 
arise. It must not be imagined, however, that the 

1 But a Bill altering the character of the Permanent Settlement 
passed by the Provincial Legislature must be reserved by the 
Governor- General for the assent of His Majesty and it does not 
become law till His Majesty has signified his assent to it. 
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Rayotwari system prevents sub -letting and the creation 
of intermediate tenancies. With the enormous increase 
of land value sub-letting has become common. The 
assessment tmder this system is fixed on the land and 
is paid by the cultivating proprietor for the time 
being. The settlement is revised ordinarily once in 
thirty years. 

Bombay In Bombay, when the British acquired the 
territories from the Peshwas, the system of farming the 
revenue was in force. The office of Mamlatdar, who was 
the collector of land revenue, was sold by auction. 
The Mamlatdar in his turn let his district out at an 
enhanced rate to under-farmers, who repeated these 
operations till they reached the Patels. This resulted 
in great oppression. When the administration passed 
into the hands of the British farming was abolished. 
The revenue varied according to cultivation and the 
assessments were made lighter. After some experi- 
ments by Pringle and Goldsmid the Rayotwari system 
on the Madras model was ultimately adopted in the 
whole Presidency. 

The United When the British came into posses- 
Sb^B^ab^^ sion of the North-Western Provinces 
they were confronted with the difficult 
problem of land assessment. In Oudh there were many 
petty rajas who had been allowed to contract for a 
sum of revenue and given the name of Talukdars. 
Elsewhere there were a few rajas who had become 
revenue Zamindars. In the rest of the Provinces there 
were bodies of villagers claiming descent from chiefs 
or other notables who had founded particular villages 
or obtained them on grant, and who laid claim to the 
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whole village areas. The Government recognised the 
landlord rights of these bodies and made them jointly 
and severally liable for the revenue to be paid. In 
the Punjab the same system of village or Mahal 
settlement was adopted but on a sUghtly different 
plan. AU these settlements were made liable to 
periodical revision, except in the case of the Benares 
District in the United Provinces, which was per- 
manently settled. 

The British found that in the Central 

Provinces the villages represented the 
aggregate of cultivators each claiming his own holding 
and nothing more. Under the Marathas the revenues 
of the villages were farmed out to individuals called 
Patels or Malguzars. These men had in course of 
time acquired a quasi-proprietary position. When the 
British came into possession of this territory they were 
made proprietors and became responsible for the pay- 
ment of the revenue. The settlement is known as the 
Malguzari and is liable to periodical revision. 

General Features oe Land Revenue 

Administration 

The general features of land revenue administration, 
whether Zamindari or Rayotwari, may be noted under 
three heads: (1) the preparation of the cadastral 
record, (2) the assessment of revenue and (3) the 
collection of revenue assessed. The processes coming 
under the first two heads are known collectively in 
most Provinces as ''the Settlement” of land revenue, 
and the officer who carries them out is known as the 
Settlement Officer. Each Province has a land record 
staff which keeps the village maps and records up to 
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date and preserves the survey boundary marks. The 
duties of the assessing staff involve a minute local 
inspection from village to village in large tracts of 
territories. 

The Cadastral Record ahd the Record of 
Rights 

An essential preliminary to the assessment of land 
is the preparation of a cadastral map. Except in 
Bengal, in all Provinces the existing assessments are 
based almost without exception on a field-to-field 
survey. A separate map is prepared for each village. 
The cadastral map having been completed, the record 
of holdings is drawn up. This is primarily a fiscal 
record, the object of which is to show from whom the 
assessment of each holding is to be realised m each 
case. There are also entries showing the existing rights 
in and the encumbrances on the land. 

PRIHCrPLES OF THE ASSESSMENT OF LaND REVENUE 

The revenue is levied by means of a cash demand on 
each unit assessed. Under the Zamindari system the 
demand is assessed on the village or estate, which may 
be owned by a single proprietor, or by a proprietary 
body of co-sharers, jointly responsible for payment of 
the revenue. The demand is for a definite sum payable 
either in perpetuity or for a fixed term of years, dur- 
ing which the whole of any increase in profit due to 
extension of cultivation, enhancement of rent, etc., 
is enjoyed by the individual landlord or by the pro- 
prietary body. In the United Provinces, the Punjab 
and the Central Provinces, the Government demand is 
theoretically based on an economic rent, but actually 
it takes many other factors into consideration. In 
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practice the basis of assessment is much less than the 
economic rent on account of the operation of tenancy 
laws. This demand is half of the net rent and it is 
known as a half-rental rule. 

Under the Rayotwari system the assessment is on 
each field as demarcated by the cadastral survey. It 
takes the form of revenue rates on different classes of 
land which are settled for a term of years, and as the 
occupant may surrender any portion of the holding 
or obtain an unoccupied field the total sum payable 
by bim as revenue may vary. In the case of Madras, 
the assessment is based on net produce, i.e., the gross 
produce minus the cost of cultivation. In Madras 
the cost of cultivation is calculated on the assumption 
that all labour is hired and includes an allowance for 
the labour of the cultivator and his family. In Bom- 
bay the rate of assessment is arrived at empirically, 
with reference to general economic considerations, and 
in practice is based on the actual rents paid rather than 
on any theoretical calcidation of the net produce. 

For British India as a whole it may be said that the 
standard share of the calculated land rent or produce 
taken by the Government is approximately one-half, 
but the share actually taken is more frequently below 
than above one-half. 

Collection of Land Revenue 

Land revenue is the first charge on the produce 
of the soil. It is collected every year in two instal- 
ments, one in January and the other in March. If 
there is a default in the payment of an instalment by 
a particular date, the cultivator has to pay after the 
receipt of notice an extra 25 per cent of the instalment 
by way of penalty, and if he fails to pay that his land 
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is generally forfeited. A cultivator may relinquish 
his holding if he cannot cultivate it to his advantage, 
after giving due notice to the Government. There 
is a well organised machinery for the collection of 
land revenue, beginning with the Patel, the Mam- 
latdar, the Assistant Collector, the Collector and end- 
ing with the Commissioner. In fact the whole adminis- 
trative machinery in British India is primarily devised 
for the collection and administration of land revenue. 

Exemption from Land Revenue 

In all Provinces provision is made for exempting 
from assessment, either permanently or for a term of 
years, increase of income due to improvements such 
as wells, tanks and embankments made by private 
individuals. Favourable revenue terms are given to 
cultivators to take uj) and clear waste lands. Pro- 
vision is also made for the avoidance of sudden en- 
hancement of the land revenue demand and for the 
relief from over-assessment of holdings which have 
suffered deterioration since they were assessed. 

Suspensions and REivnssiONS 

In areas that are imder a fixed assessment, although 
the demand represents an amount fairly payable 
on an average, experience has shown that the agri- 
culturists cannot be coimted to lay by in good seasons 
enough to meet the revenue demand in very bad 
years. Hence it has been customary with the Govern- 
ment in aU Provinces, as necessity arises, to suspend 
the demand for either the whole or part of the land 
revenue for a year, and in cases where ultimate recovery 
would entail real hardship to allow an absolute remis- 
sion of the demand. Suspensions and remissions of 
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land revenue are made when crops fail owing to the 
failure of the monsoon or destruction by locusts or any 
other calamity. 

Tenancy Legislation 

When the settlement with the Zamindars of Bengal 
was made permanent, it was the intention of the 
Court of Directors that the interests of the tenants 
should be safeguarded. The Regulation of 1793, 
however, did not define clearly the rights of the tenant, 
and so far from conferring any security of tenure 
upon him the subsequent Regulations of 1799 and 
1812 placed the tenant practically at the mercy of 
the landlord. His property was rendered liable 
to distraint and his person to imprisonment if he failed 
to pay his rent, however extortionate it might be. It 
was only in 1859 that an Act was passed restricting 
the landlords’ powers of enhancement in certain 
cases. Later on, under the Bengal Tenancy Act of 
1885 which has served as a basis for tenancy legisla- 
tion throughout India, certain privileged classes of 
tenants were created. Tenancy legislation has been 
extended to all Provinces on the same Hues as in 
Bengal. In the United Provinces, the Punjab and the 
Central Provinces, the tenancy rights are secured 
under special Acts. Laws have also been passed 
which have made the petty occupiers of Madras, 
Bombay and Assam proprietors of their holdings 
subject to the payment of a moderate land revenue, 
and protecting them against future enhancement of 
land revenue on account of improvements effected by 
them. Thus in all Provinces tenancy rights have been 
secured to the occupiers of land of any standing, pro- 
hibiting eviction or enhancement of rent save by 
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consent or by decree of court on good cause shown 
and granting the rayot power to defend his tenant 
rights. In short, tenancy legislation has secured to the 
tenants the three Fs : Fixity of tenure. Fair rent and 
Freedom of sale. 

Nature and Burden of Land Revenue 

Except in the permanently settled Zamindari areas, 
where the proprietary rights of the Zamindars are 
recognised, the Government is the landlord in the whole 
of British India. Land revenue is partly in the nature of 
a tax and partly a rent. It is urged that the burden 
of the land revenue on the peasantry is very heavy 
and that it is mainly responsible for the poverty 
of the agriculturists. Dispassionately, land revenue 
taken as a portion of the value of the produce of a 
holding or land may not be very heavy, but having 
regard to the number of persons dependent on an 
individual holding or land and the absence of any 
alternative means of livelihood, its burden has become 
heavy. It is urged that land revenue should be placed 
on the same basis as income tax — ^the minimum limit 
may be kept as low as Rs. 500 instead of Rs. 2,000 
as in the case of income tax. Having regard to the 
fact that the vast majority of the agriculturists have 
very small holdings and that their income is much less 
than Rs. 500, such a change will deprive the Provincial 
Governments of a very substantial revenue ; hence under 
the existing circumstances such a change is considered 
impracticable. It is generally agreed that the land 
revenue administration requires revision with a view 
to putting it on a more equitable basis, but the financial 
position of the Provinces is not very encouraging for 
such a reform. With fall provincial autonomy under 
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the New Constitution some changes in this direction 
are not unlikely. Land revenue will receive the 
immediate consideration of the new provincial legis- 
latures. 

There is also a growing demand on the part of the 
Socialists for the elimination of the Zamindars. At- 
tempts for the alteration of the Zamindari system may 
be made in provincial legislatures in the near future. 



CHAPTEB XIX 


EDUCATION 


“Literacy is increasing, but a literate India is still a long 
way off.” 


J. S. C. Repobt. 


“The national and public life of India began with the spread 
of English.” 

Sib Stakley Reed and P. R. Cadell: India — The New Phase. 


“Public education in British India has from the beginning 
been developed on wrong lines. Those who take this view con- 
tend that Western methods and objectives have precluded the 
growth of an indigenous culture expressive of, and responsive 
to, the different types of native genius, and ask whether a 
reorientation of the whole educational system is not required in 
the figurative and the literal sense of the word.” 

Repobt op the Indian Statdtoby Commission. 


I. Historical 

Beginnings When the British acquired political power 
in India they found systems of education 
of great antiquity existing both among Hindus and 
Muhammadans, in each case closely bound up with 
the religious institutions. Pandits gave instruction in 
Sanskrit to Hindu youths of higher caste. For the lower 
classes indigenous village schools were scattered over 
the whole country where rudimentary education was 
given to the children of traders and cultivators. For 
the education of Muhammadans Moulvis were attached 
to shrines and mosques and supported by State grants 
in cash or land or by private liberality. At first the 
British rulers left the traditional modes of instruction 
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undisturbed and respected the endowments made by 
Indian rulers. Warren Hastings established a Muham- 
madan College at Calcutta in 1781. The British Resident 
at Benares established a Sanskrit College there in 1792. 
Parliament, under the influence of men like William 
Wilberforce, inserted a clause in the Charter Act of 
1813 to secure that the Governor-General in Council 
should set apart “a sum not less than one lac of rupees 
each year, for the encouragement of education in 
British India.” This sum was for some time applied 
to the encouragement of Oriental methods of instruc- 
tion by paying stipends to students. In the mean- 
while, knowledge of English became a means of liveli- 
hood to natives at the centres of government, hence 
a demand arose for English instruction in the Presi- 
dency towns. Missionaries and philanthropic bodies 
favoured education through the vernaculars. Then 
followed the famous controversy between the ‘‘Angli- 
cists” and the “Orientalists” as to the direction in 
which the money available should be spent. The 
Anglicists urged that all instruction of a higher kind 
should be given through the English language, whilst 
the Orientalists insisted on maintaining the study 
of the Oriental classics in accordance with the methods 
indigenous to the country. To settle the controversy 
the Government appointed a Committee of Public 
Instruction. Among the Orientalists were many dis- 
tinguished officers of Government, and their view 
prevailed for some time. Macaulay, who was ap- 
pointed the Law Member, was also appointed chair- 
man of the Committee in 1833. When in 1835 the 
two parties were so evenly balanced that things had 
come to a deadlock, it was Macaulay^'s advocacy of 
English education that turned the scale against the 
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OrientaKsts. It is true that his famous minute 
forced the decision in favour of English, but other 
forces, represented by Raja Ram Mohan Roy and 
others, also helped him. Macaulay’s minute was 
immediately followed by a resolution of the Governor- 
General which plainly declared for English as against 
Oriental education. Thus a great decision was taken, 
a decision which has momentous and far-reaching 
consequences and which has vitally affected the whole 
course of India’s national life. Attempts were made 
to reverse the decision, but to no purpose. In 1839 
Lord Auckland published a minute which finally 
closed the controversy in favour of English. Thus since 
that date higher education in India has been linked 
with English and has proceeded upon the recognition 
of the value of English instruction and of the duty 
of the State to spread Western knowledge among 
Indians. 

Sib Chables Wood’s Despatch on Education, 1854 
Fundamental In 1854 the education of the whole 
RiNoiPLEs people of India was definitely accepted 
as a State duty and the Court of Directors in their 
Despatch (Sir Charles Wood’s Despatch) laid down the 
principles which were to guide the Indian Government 
in the programme of the great task of extension and 
systematic promotion of general education in India, 
both English and vernacular. This Despatch forms 
the Charter of education in India. The measures pre- 
scribed in the Despatch for carrying out this policy 
were: the constitution of a separate Department of 
Public Instruction in every Province, the foundation 
of Universities at the Presidency towns, the establish- 
ment of training schools for teachers, the maintenance 
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of the existing Government Colleges and schools, and 
the increase of their number where necessary, the 
establishment of new middle schools, increased atten- 
tion to all forms of vernacular schools for elementary 
education, and finally the introduction of a system 
of grants-in-aid which shoidd foster a spirit of reli- 
ance upon local exertions. The English language was 
to be the medium of instruction in the higher branches 
and the vernaculars in the lower. The system of 
grants-in-aid was to be based on strict religious neu- 
trality. A comprehensive system of scholarships 
both for high schools and colleges was instituted. 
Female education was to receive the frank and cordial 
support of the Government. The attention of the 
Government was specially directed to placing the 
means of acquiring useful or practical knowledge 
within the reach of the great mass of the people. 

When the Government of India was transferred 
from the East India Company to the Crown, the Des- 
patch of 1859 reaffirmed the principles laid down in the 
Despatch of 1854. The Despatch of 1859 reviewed 
the progress since 1854 and expressed satisfaction at 
the progress of English education and noted the failure 
of the people to co-operate with the Government in 
promoting vernacular education. It suggested that 
vernacular instruction should be provided on the 
direct responsibility of the officers of the Government. 
Thus the Despatches of 1854 and 1859 constitute the 
fxmdamental codes which guide the efforts of the 
Government for the education of the people. 

Expansion — Progress — 1854 to 1913 

A Department of Public Instruction was established 
in each Province soon after 1854. The Universities of 
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Calcutta, Madras and Bombay were incorporated in 
1857 and those of the Punjab and Allahabad in 1882 
and 1887 respectively. The rapid increase of schools 
and colleges and the rapidly increasing number of 
students receiving English education attracted the 
attention of Government, which appointed a Commis- 
sion under Sir William Hunter in 1882 to review 
progress. In its valuable report the Commission 
made various suggestions, especially for placing more 
reliance on private efforts for secondary education. 
The Commission was excluded from considering Uni- 
versity problems. Since. 1883 the progress of educa- 
tion has been reviewed periodically. Between 1882 
and 1898, the Indian Universities turned out hundreds 
of graduates and thousands of matriculates who, 
failing to find the expected employment, became dis- 
gruntled and politically vociferous. Dissatisfaction 
grew apace. The quality of education had also 
suffered. The Review of 1898 was followed by a 
searching inquiry and rigorous measures of reform. 
It was believed that there was something wrong with 
the system of English education in India. In 1901 
Lord Curzon, with a view to coping with the problem, 
convened a conference of Indian educationists and 
administrators to discuss the problem of higher educa- 
tion. In 1902 the Government of India appointed a 
Commission to report on the constitution and working 
of the Universities and to recommend measures for 
raising the standard of university teaching and pro- 
moting the advancement of learning. 

The Indian Universities Act of 1904 

The Indian Universities Act of 1904 gave effect to 
the recommendations of the Commission. The Act 
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defined the functions of the Universities in wide and 
general terms. Indian Universities, which were 
modelled on the University of London, were, till 1904, 
merely examining bodies. The Act of 1904 specifically 
recognised their wider functions by empowering them 
to provide for the instruction of students, with power 
to appoint University professors and lecturers, to 
hold and manage educational endownnents, to erect, 
equip and maintain University laboratories and 
museums, to make regulations relating to the resi- 
dence and conduct of the students and to do other 
work necessary to achieve these objects. The principle 
of affiliating distant colleges to a Central Examining 
University was left untouched, but the connection 
between the colleges and the University was made closer 
and more effective. The territorial limits of each 
University were prescribed. Conditions of receiving 
and retaining affiliation were described in detail, 
and a regular and systematic inspection of colleges by 
University Inspectors was established. The Act 
required the appointment of new Senates, Syndicates 
and Faculties for all the Universities. The office of 
Senator was made tenable for five years only instead 
of for life. It limited the members of Senates and 
Syndicates while increasing the proportion of elected 
Fellows and securing the presence of a strong profes- 
sional element. It required the Senates to prepare 
and submit to the Government a new body of regula- 
tions. All Universities got the new regulations sanc- 
tioned by the Government by the end of 1905. Imme- 
diately after the passing of the Act, Government 
made a recurring grant, to last for five years, of 
£33,300 per annum for the equipment of University 
and College education. The Act of 1904 aimed not 
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at any fundamental reconstruction of the Indian 
Uniyersity system but a rehabilitation and strengthen- 
ing of the existing system. The Commission of 1901 
was excluded from directly considering school prob- 
lems, with the result that it was unable to deal with 
the problem of education as a whole. Critics of the 
Indian Universities Act of 1904 pointed out that the 
Act had strengthened official control over higher 
education to such an extent that for all practical 
purposes the Indian Universities had become depart- 
ments of Government. Again, in the words of Sir 
John Anderson: ‘‘Some benefits undoubtedly accrued 
from the legislation of 1904, but it is at least open to 
question whether the ‘bureaucratising’ of Univer- 
sities did not in practice overtax with additional 
burdens their already overladen machinery.” 

The progress of higher education from 1905 to 1913 
was steady. The five universities were of the affili- 
ating type. They consisted of groups of colleges 
located at a distance and bound together only by a 
central examining organisation. The growing demand 
for University education from 1887 to 1916 was met, 
not by the creation of new Universities, but by enlarg- 
ing the size of the constituent colleges and increasing 
their number. By 1913 the Universities had ceased 
to be living organisms. They were in many cases 
little more than an agglomeration of units bound to 
the central institution only by their need for some 
external examination for their students which should 
command public confidence. The Government of 
India in their Resolution of 1913 recognised these 
defects and emphasised the need for unitary teaching 
Universities. Meanwhile the strength of communal 
feeling and the growth of provincial patriotism led 
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to the establishment of new Universities. The Benares 
Hindu University was founded in 1915. The Aligarh 
Muslim University was constituted in 1920, and the 
Patna University was incorporated in 1917. Thus there 
commenced a disintegration of the old Universities. 
This wider problem and the problem of University 
education especially in Bengal presented great diffi- 
culties to the Government. 

To solve these problems the Government of India 
appointed the Calcutta University Commission under 
the chairmanship of Sir Michael Sadler 
(known as the Sadler Commission), in 
Commission 1917. The Commission presented its 
1917-19 report in 1919. Its monumental report 

is a veritable mine of valuable and useful information 
regarding higher education in India and in Bengal in 
particular. Its recommendations though primarily 
meant for Bengal were equally applicable to other 
Universities in India. It recommended a complete 
reorganisation of the system of higher education in 
Bengal. The measures prescribed for carrying out this 
policy were: (1) the immediate establishment of a 
unitary teaching University at Dacca and the gradual 
development of other centres of collegiate education 
with a view to the establishment of similar Universities, 
(2) a synthesis of the work of the various colleges 
situated at Calcutta, (3) the co-ordination of the work 
of the outside colleges by means of a mofussil board, 
(4) a complete revision of the constitution of the 
Calcutta University with the special purpose of 
differentiating between the academic and the purely 
administrative side of its work, (5) the delegation of 
all work up to the Intermediate standard, hitherto 
conducted by the University, to institutions of a new 
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type called the Intermediate Colleges, which should 
provide both general and special education under the 
supervision of a board of secondary and intermediate 
education. This board is to consist of the represent- 
atives of Government, the University, the Intermediate 
Colleges and High Schools, and (6) the transfer 
of the administration and control of Secondary 
Education from the University and Government to 
this Board. 

The Government of India drafted a bill to give 
effect to these recommendations but could do nothing 
owing to financial difficulties. After the constitutional 
changes effected by the Reforms of 1919 an Act was 
passed in 1921 substituting the Governor of Bengal 
for the Governor-General as the Chancellor of the 
Calcutta University. Except for this change and for 
the excision of the Dacca University area from the 
control of the Calcutta University, no other changes 
were effected. 

The recommendations of the Sadler Commission 
were commended generally to Provincial Governments 
by the Government of India in 1920. These recom- 
mendations influenced the Government in their action 
after 1919. The Dacca University and the Lucknow 
University, which were founded in 1920, are unitary 
teaching Universities. The Allahabad University was 
reconstituted in 1921. The Delhi University was 
established in 1922. The Bombay University also 
reformed its constitution on the recommendations 
of the Setalvad Committee in 1928. The Lucknow, 
the Dacca and the Allahabad Universities have 
separated the Intermediate classes from the sphere 
of University work and have transferred the control 
over them to the Boards of Secondary and Inter- 
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mediate Education. In other Universities the question 
as to whether the Intermediate course should or 
should not form part of the University system is 
not yet decided. In respect of the reinforcement, if 
not replacement, of the old type of University, with 
its large number of afi&liated but scattered colleges, by 
unitary teaching Universities properly equipped for 
advanced study and research, some progress has been 
made. But the Hartog Committee (1930) opined that 
‘‘the requirements of India cannot be met solely by 
unitary Universities and that the affiliating University 
is likely to remain for many years to come.” 

In 1921, the responsibility for education in the 
Governors’ Provinces was transferred to Ministers. 
The Central Government guided and controlled the 
general policy of higher education. Under the Govern- 
ment of India Act of 1935, University education 
is now entirely within the provincial sphere except 
in a case where a University functions in two 
Provinces, in which case it is within the sphere of the 
Federation. 


Classification 
OF EotrCATIONAL 

Institutions 


Educational institutions in India are 
of two classes: (1) Public, and 
(2) Private. 


(1) Public institutions adopt the course of study 


prescribed by the Government or the University, 
undergo inspection either by the Department or the 
University, and present pupils at the examination held 


by the Department or the University. They may be 
under either public or private management ; the latter 


are either aided schools or colleges. 

(2) Private institutions do not fulfil the above condi- 


tions. 
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As regards public institutions, the system of educa- 
tion functions through three grades of institutions: 
(a) Universities and Colleges, (6) Secondary Schools 
or High Schools, (c) Primary Schools. These are aH 
recognised institutions. In addition to this there are 
various institutions of a special character, such as 
technical schools and colleges, engineering and techno- 
logical schools and colleges, law colleges, medical schools 
and colleges, training colleges and military schools. 

Present Position of Education in India 
Universities There are now in India eight Univer- 
AND oLLEGEs gi^ies : Calcutta, Madras, Bombay, the 
Punjab, Patna, Nagpur, Andhra, and Agra, which are 
of the affiliating t 5 ^e, and there are nine — Benares, 
Aligarh, Deccan, Allahabad, Lucknow, Delhi, Hydera- 
bad, Mysore, and Annamalai — ^which are to a greater 
or lesser extent of the unitary teaching type. In 
1932-33 there were in India 324 colleges, of which 
292 were for males and thirty-two for females. The 
total number of scholars in these colleges was 103,761, 
of whom 101,814 were males and 1,947 females. The 
Government spent Rs. 2,43,92,877 on University educa- 
tion. 

It is stated that the University system is over- 
burdened by the excessive number of students often 
with inadequate qualifications. It is contended that 
higher education is top-heavy and that the system is 
not adjusted to the social and economic structure of 
Indian society. It is further pointed out that the 
educated and partly-educated output of the Univer- 
sities is greatly in excess of the country’s capacity to 
absorb it, whether in public employment or the profes- 
sions, or in commerce or industry, and consequently it 
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leads to great disappointment and discontent among 
the educated unemployed. It is also stated that 
the mass production of the Universities provides little 
scope for originality and creativeness. Nobody can 
deny the substance of this criticism. It is true that 
the number of students has greatly mcreased and is 
still increasing from year to year, but having regard 
to the population of India there is no legitimate ground 
for any alarm. The quality of education is un- 
doubtedly not very satisfactory, but having regard 
to the nature of the teaching staff and the courses 
of study, which are inevitably taught partly in ver- 
naculars and mostly in EngHsh, it cannot be otherwise. 
The University authorities, the Provincial Govern- 
ments and the Governor-General are ahve to the 
acuteness of the problem of unemployment amongst 
the educated, and they are applying their anxious 
attention to evolving a scheme for relieving the unem- 
ployment among the educated classes. The Report 
of the Sapru Committee on unemployment among the 
educated is an instance in point. With the adoption 
of the vernacular as the m.edium of instruction in 
higher education, the strain imposed on the students by 
expressing their thoughts in English will be removed 
and their energy may crystallise into creativeness and 
originality. The Government of India has recently 
revived the Central Advisory Board with the object of 
solving the problem of higher education, the most acute 
of all problems in India. The Indian Universities Confer- 
Inter-University ence held in 1924 suggested the 
creation of a central agency for 
inter-University problems. In accordance with these 
suggestions the Inter-University Board was established 
in 1925. AU Universities have joined the Board. 
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Its functions are to act as an inter-University organisa- 
tion and a bureau of information, to facilitate the 
exchange of professors, to co-ordinate their work and 
to assist Indian Universities to get recognition abroad. 
Each member University contributes a fixed sum 
towards its expenditure. The Board consists of one 
member of each University and one ref)resentative 
of the Government of India who has no voting power. 
It has not as yet much influence on University policy, 
but it is doing useful work in collecting information 
and in stimulating thought on problems of higher 
education. It meets once a year. 

The University of Bombay 

Influenced by the recommendations of the Sadler 
Commission and confronted with the pressing prob- 
lems of higher education, the Government of Bombay 
appointed in 1927 a committee of which Sir Chimanlal 
Setalvad was the chairman. The Committee in its 
report made comprehensive recommendations for 
reforming and democratising the constitution of 
the University, for separating administrative from 
academic work, and for the establishment of a 
separate University for Poona in the first instance 
and for Gujerat, Karnatac and Sind in course of 
time. Most of these recommendations were carried 
out by the Bombay University Act of 1928, whose 
object was ‘‘to reconstitute the University so as to 
enable it to provide greater facilities for higher 
education and research, while continuing to exercise 
due control over the teaching given by the affiliated 
colleges.’’ 

Under the reformed constitution the University 
functions through four bodies: (1) the Senate, (2) 
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the Syndicate, (3) the Academic Council, and (4) 
the Faculties and Boards of Studies. 

The Senate is the supreme governing body of the 
University. Its size has been increased from 100 to 
150 members, only forty of whom (as against eighty 
out of 100 in the past) are nominated by the Chancellor, 
the Governor of Bombay. The remaining members are 
elected by a number of constituencies: the principals 
of colleges and University Teachers elect thirteen, 
the headmasters of schools elect five, Public Associa- 
tions such as Municipalities, District Local Boards, the 
Indian Merchants’ Chamber, and the Mill-Owners’ 
Association send fifteen, the Registered Graduates elect 
twenty -five, the Faculties ten and the Bombay Legis- 
lative Council five, one of whom is a member for the 
University. In addition to the Chancellor, the Vice- 
Chancellor, the Registrar and some officials are also 
ex-officio members of the Senate, and they are all 
included in the list of the nominated members. The 
duration of the Senate is five years. 

The executive government of the University is 
vested in the Syndicate. It consists of the Vice- 
Chancellor, the Rector, if any, the Director of Public 
Instruction, seven persons elected by the Academic 
Council from its members, and nine members elected 
by the Senate from its members who are not professors 
or principals or headmasters. The term of the 
Syndicate is three years. 

The Academic Council, which is a new body, is the 
chief authority in all academic matters such as teach- 
ing, courses of study, selection of text-books, award 
of scholarships and prizes. It consists of the Vice- 
Chancellor, Deans of Faculties, representatives of 
the University professors and whole -time University 
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teachers, representatives of Boards of Studies and 
five persons elected by the Senate from among the 
Fellows. All elections are made according to a system 
of proportional representation by means of a single 
transferable vote. 

There are Faculties for different branches of learn- 
ing such as arts, law, medicine, science, etc. They 
are formed by assigning Fellows who have special 
qualifications to particular branches of learning. 
The Boards of Studies consist of persons who have 
special qualifications selected from the members of 
the Senate and some expert outsiders. They decide 
the courses of studies, the syllabuses, the text-books, 
and recommend panels of examiners, award of scholar- 
ships and research grants. 

The original intention of the Bombay University 
Act of 1928 was that the University should conduct 
post-graduate teaching in all branches of learning 
including technology, but the financial position has 
prevented its execution. The University runs a 
School of Economics and Sociology and a Department 
of Chemical Technology. At present post-graduate 
teaching and research is conducted partly by the 
University directly in the School of Economics and 
Sociology and in the Department of Chemical Tech- 
nology, and partly in affiliated colleges whose work 
is conducted and co-ordinated under the supervision 
of the University. Since June, 1936, the University has 
maintained a hostel for post-graduate students. During 
recent years the University has attempted to exercise 
a greater measure of control over the teaching in col- 
leges than before. Some of the colleges are still 
overcrowded and understaffed. 
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Director In each Province the Director of Public 
Insto^otok Instruction, who is a member of the 
Indian Educational Service, is the 
administrative head of the Department of Education. 
He acts as an adviser to the Education Minister. He 
controls the inspection and the teaching staff of the 
Government institutions and is responsible to the Pro- 
vincial Government for the administration of educa- 
tion. The authority of the Government in controlling 
the system of public instruction is in part shared with 
and in part delegated to the University as regards 
higher education and to local bodies as regards 
elementary and vernacular education. Institutions 
imder private management are controlled by Govern- 
ment or by local bodies by ‘‘recognition” and by the 
payment of grants-in-aid with the assistance of the 
inspecting staff. 

Seconbaby Education: High Schools 
Secondary education has since 1884 been left very 
largely to private agencies. The Government generally 
maintains one school in every district as a model for 
the guidance of other schools under private manage- 
ment. In 1932-33 there were 13,741 secondary high 
or middle schools in British India with 22,297,529 
scholars. The total Government expenditure on second- 
ary education was over eight crores of rupees. The 
quahty of secondary education is not satisfactory. 
The main defects of secondary education are the dead 
uniformity of the school curriculum, lack of profes- 
sional training in teachers, and the inadequacy of their 
salaries. The first need of secondary education is the 
improvement of teaching. With the introduction of 
vernaculars as media of instruction in high schools the 
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quality of education may be expected to improve. 
Some of the private institutions are overcrowded and 
understaffed. Supervision by the University is nominal 
and irregular. 

Pbimaby Educatiok 

The administration of primary education rests with 
local boards and municipalities, but the real control 
rests with Government. In recent years nine provincial 
legislatures have passed Primary Education Acts 
authorising the introduction of compulsory primary 
education by local bodies. Bombay led the way in 
1918. In Bihar and Orissa, Bengal and the United 
Provinces, Acts for making primary education compul- 
sory were passed at the instance of the members of the 
legislatures, whilst in the Punjab, the Central Provinces 
and Madras they were passed on the initiative of the 
Government. The Bombay Primary Education Act of 
1923 provides for compulsory elementary education 
and for better management and control of primary 
education. It allows the district boards to introduce 
compulsion within particular areas if certain conditions 
are fulfilled. It is a permissive measure. In Bombay 
Presidency, primary education has been transferred to 
the district boards, but the results are far from satis- 
factory. The legislation on the subject being permis- 
sive, the progress is very slow. It is believed that 
unless mandatory legislation is passed it will be very 
difficult to make India hterate even within a reason- 
able time. 

On March 31, 1932, compulsory primary education 
was introduced in 153 urban and 3,392 rural areas in 
the whole of British India. On the same date there 
were 201,399 recognised primary schools in British 



EDUCATION 


271 


India with 10,228,788 scholars. The total expenditure 
was a little over eight crores of rupees. There are 
200,000 primary schools. If we remember that there 
are 500,000 villages in British India, that there are 
only 200,000 primary schools, and that the towns have 
more than four to five of these schools, it is obvious that 
more than 300,000 villages are without primary schools. 
Only eight per cent of the total population of British 
India is literate. India has a long way to cover even in 
primary education. The necessity of introducing com- 
pulsory and free primary education throughout the 
country can hardly be exaggerated. To appreciate 
this we have only to remember that, according to 
the census of 1931, out of the total population of 
350,000,000 only 21,800,000 were literate. The know- 
ledge of English is confined to 3,650,000 people, a 
little over one per cent of the population. 



CHAPTER XX 


ilEDICAL RELIEF AND SANITATION 

“India’s house, from the public health point of view, is sadly 
out of order. This disorder requires to be attended to.” 

Public Health Commissioneb’s Repobt, 1925 . 

“In the land of the ox-cart, one must not expect the pace 
of a motor-car.” 

Resolution or the Government op 
India on Sanitation, May 23 , 1914 . 

The question of medical relief and sanitation has 
engaged the attention of the Government for the 
last sixty-five years. Great improvements have been 
achieved in the sanitary conditions of the cities, but in 
the rural areas sanitary arrangements are almost non- 
existent. ‘‘The reason is the apathy of the people 
and the tenacity with which they cling to domestic 
customs injurious to health. While the inhabitants of 
the plains of India are on the whole distinguished for 
personal cleanliness, the sense of public cleanliness 
has ever been wanting. Great improvements have been 
effected in many places, but the village house is still 
often ill-ventilated and over-populated, the vfilage site 
dirty, crowded with cattle, choked with rank vegeta- 
tion and poisoned by stagnant pools, and the village 
tanks polluted and used indiscriminately for bathing, 
cooking and drinking.’’ 

The problem of public health in India is very serious. 
The birth-rate, the death-rate and the rate of infant 
mortality are alarmingly high. This is largely due to 
the poverty of the people, the custom of early marriage, 

272 



MEDICAL BELIEF AND SANITATION 273 

illiteracy of mothers, want of medical aid at the time 
of child-birth, insufficient food, and the fact that in 
many cases mothers are engaged in physical work up 
to the last moment of child-birth. The whole problem 
bristles with difficulties, as it is inextricably inter- 
woven with social habits and beliefs. The way to 
improve the whole situation lies through the education 
of the people. 

Medical The Director-General of the Indian 

Obganisatiok Service, who supervises the 

medical work throughout India, is responsible to the 
Government of India. There is also a Sanitary 
Commissioner for the whole of India who advises 
the Government of India in matters concerning the 
development of preventive medicine. 

Every Province has its own medical organisation. 
The chief medical officer in a Province is called the 
Surgeon-General in Bombay, Bengal and Madras, and 
the Inspector-General of Civil Hospitals in other 
Provinces. In most Provinces, there is also a Sanitary 
Commissioner or a Director of Public Health. He is 
responsible for the supervision of preventive medicine 
throughout the Province. Each district is in charge of 
a civil surgeon. In many districts there are also 
Deputy Sanitary Commissioners or District Health 
Officers. The Taluka dispensaries are in charge of 
assistant surgeons or hospital assistants. 

Hospitals The provision of hospitals and dispensaries 
in the cities is fairty adequate, but in rural areas it is 
shockingly inadequate. Generally in a group of thirty 
to forty villages we find only one dispensary. Most of 
the hospitals are directly or indirectly under Govern- 
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ment control. They are either maintained or aided by 
provincial, district, municipal, or private funds. In 
the cities they are mostly maintained by the mmiici- 
palities and in rural areas by the local boards. In 
Presidency towns there are several hospitals maintained 
by the municipalities or by private charities. They are 
equipped with highly efficient and trained staffs. In 
every Province there are medical colleges affiliated 
to the Universities. The professors of these colleges 
are practising physicians or surgeons. Hospitals are 
attached to these colleges to provide practical training 
for the medical students. 

h:ospitai.s The problem of providing medical aid to 

POB WoiiCEN . lx • T T 

women is very difficult m India owing to 
the social customs. But during recent years some 
progress has been made. In large cities hospitals for 
women are provided. In 1885, the National Association 
for Supplying Medical aid to the Women of India was 
started by the Countess of Dufferm, and the work of 
the Association still continues. The Association is 
maintamed by private subscriptions and occasional 
Government grants. A Medical College for Women 
from all parts of India was established at Delhi in 
memory of Lady Hardinge. It is doing useful work. 

India suffers from three main classes of fatal diseases : 
specific fevers, diseases affecting the abdominal organs, 
and lung diseases. The most important are cholera, 
small“pox, plague and various kinds of fevers. 

Cholera is very common in India. It claims a large 
number as its victims every year. The germ of the 
disease gets into the body through drinking water. 

Small-pox is very prevalent in India. It is a terrible 
disease, as it is most infectious. Its ravages are 
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arrested by the universal and compulsory provisions 
for vaccination. The Government, the municipalities 
and the District Boards maintain a large staff of 
vaccinators. Adequate facihties for vaccination are 
provided in the villages. 

Plague has been a scourge in India. It visited India 
for the first time in 1896 and subsequently spread 
throughout India. Its toll is terrible. Mice usually 
carry the germ. The provision for inoculation in all 
areas has arrested its ravages. 

Fever is India’s greatest enemy. Nearly five million 
people die every year from different kinds of fever, and 
millions are undermined or injured. Government has 
endeavoured to cope with the problem by making 
provision for the sale of quinine in small packets at 
cheap rates through the post oflSices. The Government 
maiutains chincona plantations for the manufacture 
of quinine. 

The total w'astage of human life from preventible 
diseases in India is appalling. But the whole problem 
is mixed up with the poverty and illiteracy of the 
people and it cannot be effectively solved till all these 
problems are also solved. 

Medical important medical posts are filled by 

the members of the Indian Medical Service 
who are recruited by the Secretary of State. These 
officers hold commissions in the Army and are often 
engaged in the performance of civil duties. Their 
military duties are confined entirely to the Indian 
Army. There are also civil and military subordmate 
services, whose members are recruited from grad- 
uates of the Indian Universities. The senior 
members of the subordinate services are either in 
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charge of small hospitals or are assistant surgeons in 
the larger hospitals. In some cases they may be 
appointed to posts usually held by the members of the 
Indian Medical Service. 

Sanitation Jxi every Province there is a Sanitary 
Commissioner or a Director of Pubho 
Health. There are also other officers in the district 
working under him. There is also a Sanitary Board 
which controls and supervises the work of the District 
Boards and the municipalities in connection with 
water-supply and drainage schemes. In Bombay Presi- 
dency there are local Sanitary Committees which 
supervise the sanitary arrangements in the areas under 
their charge. The local authorities are empowered 
to borrow money from the Government for sanitary 
works. 

Provision is made by the Government for medical 
research. A research institution is maintained at 
Kasauli for this purpose. Various Provincial Govern- 
ments are maintaining laboratories for medical 
research. There are at Kasauli, Coonoor, Shillong, 
and some other places Indian Pasteur Institutions 
for the treatment of cases of hydrophobia. 



CHAPTER XXI 


THE POLICE AND JAILS 

I. PoUce 

Historical 

The indigenous system of police in India was organ- 
ised on the basis of land tenure. The Zamindar was 
bound to apprehend aU disturbers of the peace and to 
restore the stolen property or make good its value. 
Under the Zamindars were a number of subordinate 
tenure-holders who were responsible for the main- 
tenance of the peace in their areas. There was also as a 
rule the joint responsibility of the villagers. The 
village responsibility was enforced through the head- 
man, who was always assisted by one or more village 
watchmen. The watchman was the real executive 
police of the country. He was helped by the male 
members of his family and at times by the whole 
village community. His duties were to keep watch 
at night, find out all arrivals and departures, observe 
aU strangers and report all suspicious persons to the 
headman. He was required to note the character 
of each man in the village. If a theft was committed 
within the village boundary, it was his business to 
detect the thieves. In towns the administration of the 
pohce was entrusted to an officer called the Kotwal, 
who was usually paid a large salary from which he was 
required to defray the expenses of a large poHce 
establishment. This system was well suited to the 
needs of a simple homogeneous agricultural community, 
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but it could not stand the strain of political disorder 
and the relaxation of central control during the dis- 
solution of the Mogul Empire. 

When the British acquired power they retained 
the village system and tried to improve the machinery 
of supervision. Lord Cornwallis relieved the Zamindars 
of the liability for police service, which was commuted 
for a payment or enhanced revenue. The place of the 
Zamindars was taken by the Magistrates of Districts, 
who had under them for police purposes a staff of 
darogas with subordinate officers and a body of peons. 
In cities the office of Kotwal was continued and a 
daroga was appointed for each ward of the city. The 
results of the changes were not very satisfactory. 
Each Province attempted to reorganise its police 
organisation between 1801 and 1860. On the annexa- 
tion of the Punjab the question of reform in police 
organisation was taken up. The necessity for reform, 
however, was not confined to the Punjab, and in 
August, 1860, the Government of India appointed a 
commission to inquire into the whole question of 
police administration in British India. 

The Police This Commission recommended the 
abolition of the military police as a 
separate organisation and the constitu- 
tion of a single homogeneous force of civil constabulary 
for the performance of all police duties. To secure 
unity of action and identity of system the general 
management of the force in each Province was 
entrusted to an Inspector-General. The police in 
each district were to be under a District Superin- 
tendent and helped by an Assistant District Super- 
intendent in large districts, both the officers being 
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usually Europeans. The subordinate force recom- 
mended consisted of inspectors, head constables, 
sergeants and constables; the head constable being 
in charge of a police station, and the inspector of a 
group of stations. The police forces of the various 
Provinces are still organised on the general basis 
laid down by the Police Commission of 1860, though 
there has been some divergence therefrom in matters 
of greater or less importance. The system introduced 
in 1861 w'as on the w'hole efficient, but in actual working 
The Police revealed some defects. A Police 

Commission Commission was appointed in 1902 to 
OP 1902 improve the organisation. In its report, 
submitted in 1903, it made many comprehensive 
recommendations regarding all aspects of police 
organisation. Its main recommendations were accepted 
by Government with some modifications in matters of 
detail. They have been carried out to a very large 
extent in all Provinces. 

Police Organisation in British India 

Strictly speaking there is no Indian or All-India 
police organisation. The existing police organisation, 
which is under the Police Act of 1861, is essentially 
provincial, administered by the Provincial Govern- 
ments, subject only to the general control of the 
Government of India. The poHce establishment forms 
in most Provinces a single force under the Provincial 
Government and is formally enrolled. In Bombay 
there is a separate force for each district. At the head 
of the police organisation in each Province is the 
Inspector-General who has the general control of the 
police. Deputy-Inspector-Generals hold subordinate 
charge of portions of the Province known as '‘ranges”. 
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Police The district is the chief unit for police 

S'S for general administration. At the 
head of each district is a District 
Superintendent of Police (D.S.P.) with powers of 
enlistment and dismissal of constabulary. He is 
responsible for the discipline and internal management 
of the force to his departmental heads: Deputy 
Inspector-General of Police, Inspector-General of 
Police, and Minister, and is subordinate to the District 
Magistrate in aU matters connected with the pre- 
servation of peace, maintenance of order and the 
detection and suppression of crime in the district. 
He is assisted by one or more Assistant or Deputy 
Superintendents of Police. The Deputy-Superintendent 
of Police and the Assistant Superintendent of Police 
belong to the All-India Service and are recruited by the 
Secretary of State, and their rights and privileges 
are, as already stated in the chapter on Services, 
safeguarded in the Act. Deputy-Superintendents of 
Police are mostly Indians, and are recruited in India 
and belong to the Provincial Service. 

The district is sub-divided for police purposes 
into sections or ‘‘Circles” under Inspectors, and the 
Circle is again split up into areas in each of which 
is a police station in charge of a sub-inspector. The 
area controlled by a police station averages 100 square 
miles and may be much larger. There are also sub- 
sidiary police stations known as outposts, which are 
most numerous in Bombay. 

At the headquarters of each district a reserve is 
maintained which supplies men for escort and other 
duties and serves to strengthen the police in any 
part of the district where occasion may arise. The 
reserve force is kept in readiness for dealing with 
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local disturbances. Some of the general-duty police are 
armed with lathis, swords, smooth-bores, or in some 
cases with rifles. The truncheon is the general arm 
of the constable. A small proportion of pohce are 
mounted. A force of mihtary pohce is still maintained 
in the North-West Frontier Province. 

Strength oe Police Organisation 

In 1932 in the whole of British India there were 
sixty-three Inspectors-General and Deputy-Inspectors- 
General of Pohce, 964 Superintendents and Assistant 
Superintendents or Deputy Superintendents of Pohce, 
thus there were 1,027 officers belonging to the Indian 
Pohce Service and the higher grades of the Provincial 
Pohce Service. The total pohce force for the whole 
of British India was 226,512 including mihtary and 
mounted pohce. The total cost on pohce was approxi- 
mately thirteen crores of rupees. Bengal showed the 
highest expenditure, which was two crores in that year. 

Village Police 

The regular police are largely dependent for 
information and assistance on the village officers. 
Each pohce station has within its jurisdiction a 
number of viUages. In each village there is a Chow- 
kidar or vihage watchman. The village watchmen 
are not stipendiary, but receive perquisites from the 
inhabitants of the village or rent-free lands or small 
sums of money from Government. Hereditary claims 
to the office are, wherever possible, recognised. It 
is their special duty to prevent crime and public 
nuisances and detect and arrest offenders within the 
vihage limits. In each vihage the vhlage pohce are 
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Tinder the charge of the Police Patel, who is also, in 
small villages, a revenue Patel. His duties as Police 
Patel are to furnish the magistrate of the district any 
returns or information called for and to keep hi in 
constantly informed as to the state of crime and aU 
matters connected with the village pohce and the 
health and general conditions of the community in 
his village. The supervision and control of the village 
officers are entrusted to the Collector or Deputy- 
Commissioner and his subordinates, and not to the 
regular police. 

PoiJOE towns the police organisation is on much 
the same basis as in rural areas. In the three 
Presidency towns, Calcutta, Bombay and 
Madras, the police are organised as a separate force 
imder a Commissioner who is responsible both for 
law and order and for departmental training and 
efficiency. He is not the subordinate of the provincial 
Inspector-General and he deals direct with Government. 


A special police organisation exists in 
connection with the railways. The railway 
police are organised separately from the 
district police but act in co-operation with them. 
The police employed along the railway lines are under 
the supervision of Superintendents. Their pay and 
prospects are identical with those of the district 
police. The cost of dealing with crime and preserving 
order is wholly debited to the provincial revenues, 
and that of the “Watch and Ward Staff” is borne 
by the railway administrations. 
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The Cbiminaii In addition to the police attached to 
individual districts there exists a 
OB C.I.D. special organisation both in the mofussil 

and cities, for the detection and investi- 
gation of specialist and professional crimes, called the 
Criminal Investigation Department, which includes 
the Fmger-Prmt Bureau and is under the immediate 
control of a Deputy-Inspector-General of Police. The 
Criminal Investigation Department in co-operation 
with the police of other Provinces is employed in 
the prevention of the spread of serious crime, in the 
investigation into crime having ramifications in 
several jurisdictions, and in the pursuit of criminals. 
The Finger-Print Bureau has been working satis- 
factorily since 1901. 


n. Jails 

Histobical 

The history of the prison reforms in India dates 
from the appointment in 1836 of the Committee of 
which Macaulay was a member. It reported that in 
the great essentials of cleanliness, provision of food 
and clothing and attention to the sick, the state of 
Indian prisons compared favourably with those of 
Europe. It criticised severely the corruption of the 
subordinate establishment and insisted on rigorous 
measures. Two more Committees were appointed 
in 1864 and 1877, In 1888-89 the Government of 
India appointed another Committee whose object 
was to examine the actual carrying out of the principles 
laid down by earlier committees and to endeavour 
to produce greater uniformity in practice throughout 
India. This task was entrusted to two experienced 
jail offiicers, Drs. Walker and Lethbridge, who pro- 
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duced an admirably clear and businesslike report 
wbicb covered nearly the whole field of internal 
administration of the Jail Department. This report 
was supplemented by the report of a Committee 
in 1892. Its proposals were embodied in the Indian 
Prisons Act of 1894. 

C^MiTTBE Government of India Act, 

OF 1919 1919, the maintenance of prisons was 

within the sphere of Provincial Govern- 
ments but subject to All-India legislation. With the 
object of laying down general principles of universal 
application to aU Provinces, the Government of 
India appointed a Jail Committee in 1919. The 
report of this Committee, which contained the first 
comprehensive survey of Indian prison administration, 
laid stress on the necessity of improving and increasing 
existing jail accommodation, of recruiting a better 
class of warders, of providing education for prisoners 
and of developing prison industry to meet the needs 
of the consuming departments of Government. It 
recommended the separation of civil from criminal 
offenders and the creation of Childrens’ Courts. 
Pointed attention was drawn to the needs of improving 
the reformative side of the Indian system. It also 
recommended the segregation of habitual criminals, 
provision of separate accommodation for prisoners 
on or awaiting trial, and the abolition of certain 
disciplinary practices which are liable to harden or 
degrade the prison population. 

All Provinces have more or less carried out these 
recommendations. Overcrowding has been remedied. 
The infiiction of whipping is carefully regulated. 
Solitary confinement as a prison punishment has 
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been abolished. The remission system has been 
improved. Convicts are trained to useful trade, and 
juvenile courts have been established. A general im- 
provement has been made in the food and clot hin g 
of prisoners. Concessions are made with regard to 
interviews and letters of prisoners. In several Pro- 
vinces advisory boards have been constituted to 
review periodically the sentences of long term 
prisoners. The ameliorating treatment of the prisoners 
has not escaped notice. The Borstal System for 
selected juveniles and young adults is flourishing in 
several Provinces. In Bombay there has been a 
Borstal School at Dharwar since 1905. Reformatory 
and Industrial Schools are provided in many large 
cities. Voluntary organisations, such as Released 
Prisoners’ Aid Societies, are established in Bombay 
and Calcutta. In many places honorary visitors are 
appointed. In short, many reforms have been 
introduced to humanise jail administration. 

Jail Administration 

Jail Administration in India is regulated by the 
Prisons Act of 1894 and the rules 
^^ smc ATioy issued under it. There are three 
classes of jails : in the first place, 
large central jails for convicts sentenced to more 
than one year’s imprisonment. Secondly, district jails 
at the headquarters of districts, and thirdly, sub- 
sidiary jails and ‘"Lock-ups” for prisoners on trial 
and convicts sentenced to short terms of imprison- 
ment. In each Province the Jail Department is under 
the control of an Inspector-General of Prisons. He is 
generally an officer of the Indian Medical Service 
with jail experience. The Superintendents who are in 
u 
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charge of central jails are usually recruited from the 
same service. The district jail is xmder the charge of a 
Civil Surgeon and is frequently inspected by the 
District Magistrate. The staff under the Superintend- 
ents includes, in large central jails, a Deputy Super- 
intendent to supervise the jail manufactures, and in 
all central and district jails one or more subordinate 
medical officers. The executive staff consists of 
jailers and warders. Convict petty officers are also 
employed in all central and district jails, the prospect 
of promotion to one of these posts being a strong 
inducement to good behaviour. 

The general characteristic of the Indian Prison 
System is the confinement in association by day and 
night. The desirability of separate confinement by 
night and cellular confinement during the first part 
of long and the whole of short sentences is recognised. 
Some steps have been taken in this direction during 
recent years, and many sleeping wards have been 
fitted with cubicles. 

Classification of Prisoners 

Prisoners are divided into the foUowmg classes 
which are kept separate from one another: persons 
under trial, civil prisoners, females, boys, youths and 
adult male convicts. There are also political prisoners 
convicted of pohtical offences. Habitual offenders are 
kept separate as far as possible. The system of fettering 
prisoners generally has long been abandoned and fetters 
are now only used as punishment or to restrain 
violence. The hours of work in jails amount to about 
nine a day. The dietary varies in different parts of 
the country with the staple food of the people. 

Those who are sentenced to transportation for life 
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are sent to the penal settlement of Port Blair in the 
Andaman Islands. 

In the whole of British India there are fifty-one 
central jails, 182 district jails and 970 subsidiary jails. 
In 1932 there were in British India, 1,051,747 prisoners 
of whom 1,023,313 were males and 28,434 females. 
The total expenditure on all prisons (excluding the cost 
of buildings and repairs) in the same year was 17| 
crores of rupees. The average annual cost per prisoner 
in the large Provinces of British India in 1934 w^as 
about Rs. 106.8. 



CHAPTER XXH 


IRRIGATION AND RAILWAYS 

I. Irrigation 

lMPOETA2SrCB OP IeRIGATION 

“Besides increasing the yield of the crops and making 
agriculture possible in tracts where, without an assured supply 
of water, nothing would ^ow, and protecting large areas from 
famine and scarcity, the irrigation works of India form also a 
remunerative mvestment for the funds su nk in them.” 

TsiENmAx Review of Ibeigation 1918-21. 

The prosperity of agriculture, the dominant industry 
of India, is mainly dependent upon rainfall. The general 
characteristics of Indian rainfall are its unequal dis- 
tribution over the country, its irregular distribution 
throughout the season and its liability to failure or 
serious deficiency. The normal annual rainfall in the 
country varies from 410 inches at Cherapunji in Assam 
to less than three inches in Upper Sind. The annual 
average rainfall over the whole country is about forty- 
five inches and there is very little variation from this 
average, but in separate tracts extraordinary variations 
are found. In general it has been found that the lower 
the rainfall in a tract, the greater is its liability to 
serious deficiency from the average, and the most 
precarious area is that in which the normal rainfall is 
less than fifty inches. This area includes practically 
the whole of the Punjab and the North-West Frontier 
Province, the United Provinces except the submontane 
districts, Sind, a large portion of Bihar, most of Madras, 
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most of the Bombay Presidency except a strip along 
the coast, and portions of the Central Provinces. Thus 
it is clear that without artificial irrigation these pre- 
carious areas would be permanently waste or could 
be cultivated only in years of exceptionally favourable 
rainfall. Security of harvest, therefore, may be said to 
depend to some extent on the existence of some form 
of irrigation in these precarious areas. 

Classing a year in which the deficiency is 25 per 
cent as a dry year and one in which it is 40 per cent as 
a year of drought, experience in the past indicates that 
in the precarious areas one year in every five may be 
expected to be dry, and one in ten a year of severe 
drought (famine). It is largely in order to remove 
the menace of these years that the great irrigation 
systems of India have been constructed in these areas, 

Histobical 

Some irrigation works have been in existence in 
India since time immemorial. We may mention only 
the ‘‘Grand Anicut” Canal dating from 2 b.c. in 
Madras and the Jumna and the Ganges Canal con- 
structed during the ancient Hindu period. The 
Muhammadan rulers also constructed some large 
works. With the early history of the construction 
of irrigation works in India during the British period 
the names of Sir Arthur Cotton and Sir Proby Cautley 
are associated. Sir Arthur Cotton constructed the 
“Upper Anicut” across the Coleroom River in Madras. 
Captain Cautley constructed the great Ganges Canal, 
a work which in magnitude and boldness of design 
has not been surpassed by any irrigation work in 
India. Encouraged by the success of these works 
two private companies were formed in England to 
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promote irrigation on a large scale especially in Madras 
and Bengal, but the ventures soon proved failures. 
Thenceforth Government undertook the construc- 
tion of the larger and more important works. During 
the famines of 1896 and 1901 the value of protective 
irrigation works was plainly shown. A Commission 
on irrigation was appointed by Lord Curzon in 1901. 
It made its report in 1903. Among other things it 
pointed out the necessity of protective irrigation works 
in the Deccan Districts of Bombay, Madras, the 
Central Provinces and Bundelkhand. It also stated 
that there was no prospect of new irrigation works on 
any considerable scale proving directly remunerative, 
but they recommended that work should be under- 
taken in these tracts with a view to reducing the 
cost and mitigating the intensity of future famines. 
The Commission reviewed aU irrigation works, sug- 
gested new projects and insisted on a thorough in- 
vestigation of the irrigation capabilities of every part 
of India. They sketched a rough programme of 
works for the next twenty years, to add six and a half 
million acres to the irrigated area at an estimated 
cost of £30,000,000. These recommendations were 
accepted by the Government of India and they 
formed the basis of its irrigation policy. 

Classification of Irrigation Works 
Irrigation works may be divided into lift, storage 
and river works which are represented respectively 
by wells, tanks, reservoirs and canals. In this chapter 
we are not concerned with the lift or well irrigation 
works, which are mostly financed by private enterprise. 
We are concerned with the administration of public 
irrigation works. 



IRRIGATION AND RAILWAYS 291 

The Government irrigation works are divided on 
a two-fold basis: (1) according to the nature of the 
works, (2) according to the source of funds used for 
their construction. On the first basis they are classed 
as storage and non-storage works, i.e., those pro- 
vided with artificial storage and those dependent 
throughout the year on the natural supplies of rain 
from which they have their origin. The expedient 
of storing water in the monsoon for use during dry 
weather has been practised in India since time im- 
memorial. Storage works are largely tanks and reser- 
voirs. Non-storage works, which are principally 
canals, are mostly found in Northern India, upon the 
Himalayan rivers and in Madras. The great canals 
constructed and maintained by the Government may 
be divided into perennial and inundation canals. 
The bulk of the canals are of the first class, the inunda- 
tion canals receive waters only during the flood 
season and are found in Sind and the Punjab on the 
Indus and Sutlej Rivers. 

On the second basis they are divided into (1) ‘"Pro- 
ductive” public works, the capital cost of which is 
usually provided from borrowed money, (2) “Protec- 
tive” works, designed as a protection against famines, 
the capital cost of which is provided either from the 
current revenues or from an annual grant from the 
Pamine Insurance Fund. 

The main test to be satisfied before a work can be 
classed as productive is that it should within ten 
years of the completion of construction produce suffi- 
cient revenue to cover its working expenses, and the 
interest charges on its capital cost. Most of the large 
irrigation systems in India belong to the productive 
class. Protective works are constructed primarily 
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to give protection to the Precarious” tracts, and to 
guard against the necessity for periodical expenditure 
on the relief of the population in times of famines. 
They are not directly remunerative. 

The System of Mahagemeht and Administration 
In most of the Provinces, with the exception of 
Madras, Sind and parts of Bombay, the distribution 
of the water and the assessment of the revenue form 
part of the duties of the engineers of the Public Works 
Department. The unit of management is the divi- 
sion under the Executive Engineer. This is sub- 
divided into sub-divisions each under an assistant 
Executive Engineer for the administration of his 
sub-division. A number of divisions, usually jfrom 
three to six, form a circle under the Superintending 
Engineer, and over all is the Chief Engineer, of whom 
there may be one or two in each Province according 
to the nature and extent of irrigation in that Province. 
The Punjab and the United Provinces and Bombay 
have two Chief Engineers for irrigation, while the 
other Provinces have one each. 

Exte^ In 1932-33 the total area sown in British 

A x r*n Cost 

OF Works India was 260,391,159 acres, of which 
49,881,881 acres, or 19 per cent, was 
irrigated by different kinds of irrigation works. Of 
the irrigated area 58 per cent was irrigated by the 
Government Irrigation Works. The total capital 
outlay both on productive and protective works in 
1932-33 was Rs. 146 crores and the net return was 
5;i per cent. Taking the productive works alone, 
the total area irrigated by them was 21,848,478 acres, 
the capital outlay R-s. 100 crores and the net per- 
centage of profit 7-24. 
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placed under the supervision and control of the Govern- 
ment. The railways were to be held by the com- 
panies in leases terminating at the end of ninety- 
nine years, on which termination the fair value of 
their rolling stock, plant and machinery was to be 
paid to them. , Provision was also made to enable the 
Government to purchase the lines after twenty-five 
to fifty years and to enable the companies to surrender 
their lines to the Government and to receive in return 
their capital at par. 

(2) Direct As the lines were working at a loss, the 

Construction j. -s a. it i j. * 

guaranteed system was lound to m- 

volve a heavy charge on the revenues of India, and in 
1869 it was decided that in future the Government 
should itself undertake railway construction by both 
raising and spending capital, thus securing itself the 
fuU benefits of cheap credit and of cheaper methods. 
Accordingly for several years the capital expenditure 
on railways was mainly incurred directly by the State 
and no fresh contracts with guaranteed companies 
were made. By the end of 1879, 6,128 miles of rail- 
ways had been constructed by companies and 2,175 
miles by the Government. 

(3) Moi>mBD Guar- In 1880, the Famine Commission 

ANTEED System t ^ *1 i 

urged the necessity for widespread 

and rapid construction of more railways. They estimated 
that at least 5,000 miles were still necessary for the 
protection of the country from famines. As the funds 
available for construction from the State were not 
adequate for such progress as was desirable, the Com- 
mission recommended private enterprise with the 
help of Government. Hence, after 1880, companies 
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were again allowed to enter the field, and construction 
was carried on partly by the State and partly by the 
companies. Most of these companies have received 
financial assistance from Government in some form 
or other, extending in some cases to a guarantee of 
interest, and in practically every case they were 
provided with land free of cost. The Government 
reserved to itself a considerable measure of control 
over their management. 

Most of these companies were acquired or purchased 
by the State when their respective periods of contract 
expired. Thus aU the railways became the property 
of the State. But instead of directly managing them 
the State entered into fresh contracts with the old 
companies for their management on certain terms 
under the general control and supervision of the 
Government. Thus, though most of the railways were 
owned by the State, they were managed by companies 
on behalf of the State which controlled the capital 
expenditure and the fixing of rates. The contracts 
for management were made terminable at the option 
of the Government at specified dates. This arrange- 
ment continued till 1920 when there were three tjrpes 
of railways in India: (1) State -owned and State- 
managed, (2) State-owned and company-managed, (3) 
company owned and company -managed. 

The Acworth During the War the railways had 

^omoTTBE, deteriorated and they required re- 

habilitation. After the introduction 
of the Reforms of 1919 a committee was appointed, of 
which Sir William Acworth was the chairman, to 
examine the working of the railways, and to recommend 
the most suitable policy for their development. The 
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Committee recommended an expenditure of 150 crores 
of rupees in five years on rehabilitating the railways, 
and the majority report definitely declared in favour 
of the abolition of the company management of State- 
owned railways and definitely emphasised that State- 
owned railways should be managed by the State. 
The minority report favoured the continuation of 
State versus company management on the ground 
Co]ytPA2TY Man- that it was more efficient and eco- 
AGEMENT nomical than State management. It 

was also claimed that company management secured 
the working of railways on business principles. The 
majority report stated that as the property belonged 
to the State the companies neglected its upkeep, 
and that the benefits of railway earnings should entirely 
accrue to Indian revenues, which had made good the 
deficit of nearly fifty-five crores of rupees on the 
guaranteed system up to 1900. The Committee also 
recommended the establishment of a new Department 
of Communications, reorganisation of railway boards, 
establishment of a Railway Rates Tribunal, and sep- 
aration of the railway budget from the general budget. 
The Government of India did not definitely accept the 
majority recommendation of terminating company 
management, but when the contracts for management 
with the East India Company and the Great Indian 
Peninsula Company expired in 1925 the Government 
assumed then direct management. It is expected 
that when the contracts with the Bombay, Baroda & 
Central India Railway and the Southern Maratha 
Railway expire, their management will be assumed by 
Government. At present aU new construction is 
undertaken directly by the Government. Since 1924, 
the railway budget is separated from the general 
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budget, and every year, under a Convention, the 
railways contribute a certain sum, fixed on a scientific 
basis, to the general budget. 

Present Position Qn March 31, 1935, the open 
OE Railways mileage of railways in India was 

43,019, of which 21,199 were of broad gauge, 17,658 
of metre gauge, and 4,162 of narrow gauge. The 
total capital outlay in the same year was 757 crores of 
rupees. The gross earnings were ninety crores of 
rupees. Since 1924, railways have contributed under 
the Convention thirty crores of rupees to the general 
revenues, but during recent years they have not been 
able to make any contribution to the general revenues. 
The position of railway finance is very unsatisfactory. 
Economy and retrenchment are indispensable. Trade 
may improve and receipts may increase, but expendi- 
ture requires, in any event, drastic curtailment. 

Obgaotsation of Government Control 

Control over the operation of guaranteed railway 
companies was at first secured through the appoint- 
ment of a consultmg engineer. In 1869 a State Rail- 
way Directorate was established. After some changes 
a post of Director-General of Railways was created. 
It was abolished in 1879 when the post of Secretary 
to the Government of India in the Public Works 
Department was created. On the recommendation 
of Sir Thomas Robertson, who was appointed to make 
recommendations as regards railway administration, 
a small board consisting of a chairman and two 
members was appomted. In 1908 the Railway 
Department was separated and the chairman became 
the president of the board. The question of the 
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organisation of the Railway Board was considered by 
the Acworth Committee in 1920. It recommended 
the creation of a new Department of Communications 
under a member of the Executive Council, and the 
reorganisation of the Railway Board so as to include 
one Indian as a member. The Government did not 
accept the first recommendation but reorganised the 
Railway Board. The Railway Board as constituted 
in 1936 consists of the Chief Commissioner as Presi- 
dent, the financial commissioner and two members. 
The Board is under the Executive Member for Com- 
merce and Industry and has the management, super- 
vision and control of railways. Under the New 
Constitution railways will be managed by the Federal 
Railway Authority. 



CHAPTER XXIII 


FAMINE RELIEF AND PROTECTION 

“It is not in the power of man to prevent drought in India, 
or, so long as the country is mainly agricultural, to prevent 
drought from causing famme: all he can do is to restrict and 
mitigate the resultant suffering. Modem famine policy is thus 
a straggle against nature. As such it has two objects, the one 
remedial, the other protective. It seeks to relieve distress when 
droughts come; and it seeks in many ways to fortify the people 
against drought.” 

Imperial Gazetteer of India, vol. iii. 

Historical 

Famines were not unknown to India in ancient 
times. We have particulars of one or two famines 
during the Muhammadan period. During the rule of 
the East India Company, 1765-1858, India suffered in 
one part or another from twelve famines and four 
severe scarcities, but no regular attempt was made in 
those days to grapple with the famine question or to 
construct any system of famine relief. Between 1858 
and 1901 there had been seven famines and one severe 
scarcity in various provinces of British India. The 
first of these was in 1861, which led to an inquiry by the 
Government. Then there was the great Orissa famine 
in 1868. A Commission which inquired into it laid the 
foundation of a humane relief policy. There was an 
intense famine in Rajputana in 1868 and in North 
Bihar in 1873. In 1876-78 a great famine afflicted 
Madras, Bombay, and later the North-West Provinces, 
Oudh and the Punjab. The relief measures were 
found inadequate. The mortality was extremely 
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great. This led to the appointment of a Famine Com- 
mission under Sir John Strachey in 1880. The Com- 
mission in its report on the one hand formulated general 
principles for the proper treatment of famines and on 
the other suggested particular measures of a preventive 
and protective character. In regard to the general 
principles, the Commission recognised to the full the 
obligation imposed on the State to offer to the neces- 
sitous the means of relief in times of famine. But it 
laid down as the cardinal principle of their policy 
that the relief should be so administered as not to 
check the growth of thrift and self-reliance among the 
people or to impair the structure of society. With this 
principle the Provincial Famine Code was framed and 
the modern policy of famine relief administration was 
determined. That policy was tested in the famine of 
1896-97 and it proved a success. The Famine Com- 
mission of 1898, while confirming the original principles, 
recommended a more liberal wage and freer extension 
of gratuitous relief. Before this policy was embodied 
in the Code, the drought of 1899 occurred and the Pro- 
vincial Governments were compelled to face another 
great famine. The Famine Commission of 1901 laid 
down definite principles of famine relief. These are 
now embodied in the Famine Relief Code, which lays 
down the various stages and the manner of famine 
relief administration. 

Organisation of Famine Relief in India 
Modern famine relief is, as already stated, based on 
an elaborate system that embodies the results of 
much past experience. Standing preparations are made 
on a large scale in ordinary times. Programmes of 
suitable relief works are maintained in each district 
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and the country is mapped out into reKef circles of 
suitable size. When the rains fail, preliminary inquiries 
are started and a careful look-out is kept for the 
recognised danger signals of approaching distress. 
These danger signals are (1) the contraction of private 
charity indicated by the wandering of paupers, (2) 
the contraction of credit, (3) feverish activity in the 
grain trade, (4) restlessness shown in the increase of 
crime, (5) unusual movements of flocks and herds in 
search of pasturage, (6) unusual wandering of people. 
If these signals are seen, the Government immediately 
makes the necessary financial arrangements and 
declares its general policy, and ‘'test’’ works are 
started. A test work is a task employing unskilled 
labour, usually earth work; the conditions are strict 
but not unduly repellent. When the test works or 
village inspection disclose clear distress, relief works 
are opened. The lists of persons entitled to gratuitous 
relief are revised and the distribution of gratuitous 
relief begins. Distress usually reaches its climax in 
May. Policy changes with the advent of the rains. 
Some relief works are generally closed and there is an 
extension of local gratuitous relief. Gradually the 
remaining relief works are closed and gratuitous relief 
is discontinued, and by the middle of October famine 
is ordinarily at an end. 

The extension of communications and particularly 
of railways has revolutionised relief and has changed 
the connotation of the word famine. Famine now, in 
practice, connotes not the scarcity of grain but that 
of money. The great horror of famine, an absolute 
dearth of food, is now unknown. Food grains and 
fodder are promptly made available in affected areas. 
As the administration has been jfreed from the primary 
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necessity of finding food, the relief system has become 
increasingly elastic. Relief works are organised with 
due regard to the feelings of the people. Those who 
cannot work are relieved as a rule in their villages, and 
children and weakly persons are specially treated. An 
elaborate scheme for making rehef acceptable to forest 
and hill tribes has been worked out, and artisans who 
formerly suffered in ordinary rehef works are now as 
far as possible reheved in their own tribes. The strict- 
ness of Government rehef, which is inevitably confined 
to the provision of necessaries, is often softened and 
supplemented by private rehef funds, among which 
the Indian Peoples’ Famine Trust, founded in 1900 by 
a donation of £106,000 from the Maharaja of Jaipur, 
may be mentioned. 

Financial Arrangement for Famine Insurance 
There was no special financial provision made before 
1878 to meet the obligation imposed by the periodic 
recurrence of famine. After the famine of 1878 the 
Government began to treat the cost of famine as an 
ordinary charge on the State and made the provision of 
an annual sum of one and a half crores of rupees for 
‘‘Famine Insurance.” TiU 1907 the cost of famine rehef 
was wholly a provincial charge. In 1907 a new famine 
insurance scheme was devised. The Central Govern- 
ment placed to the credit of each Province exposed to 
famine a fixed amount to be drawn in case of famine 
without trenching on its normal revenues. When this 
fund was exhausted further expenditure was to be 
shared equaUy by the Central Government and the 
Provincial Government, and if necessary the Central 
Government was to give further assistance. In 1917, 
famine rehef expenditure was made a divided head. 
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being shared by the Central Government and the 
Provincial Governments in proportions of three to one. 
Under the Reforms of 1919 the financing of famine 
expenditure was placed on a new basis. Each Pro- 
vincial Government was required to maintain a famine 
insurance fund by contributing from its resources a 
fixed sum every year. Bombay was required to provide 
Rs. 6,36,000 for expenditure upon famine relief and 
insurance. This annual contribution is devoted partly 
to outlay on the construction of protective irrigation 
works, and, if necessary, on relief measures, the sum 
not required for these purposes being utilised in 
building up a famine insurance fund. The balance to 
the credit of the fund was regarded as invested with 
the Central Government, which pays interest on it. It 
was shown as a separate item in accounts. Provision 
was made to suspend this annual contribution when the 
accumulated total of the fund was not less than six 
times the amount of the annual assignment. Under the 
New Constitution famine relief expenditure is entirely 
a provincial charge. The arrangement for annual contri- 
bution to the famine insurance fund continues as before. 

Famtcte Peoteotion 

Government has not remained content with a policy 
of famine relief when famine occurs, but has also 
adopted comprehensive measures to protect the people 
from the evils of famines and to equip and insure them 
against their ravages. These measures may be briefly 
mentioned : 


(1) Railways and 
Ibmgation Works 


43,000 miles of railways have light- 
ened the horrors of famine. There 


is rarely a universal famine in India. When crops 
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fail in some parts, there is always a bumper harvest in 
other parts of India. With the transjjortation facilities 
provided by railways which give special concessions, 
food grains and fodder are promptly and cheaply made 
available in the affected areas. Railv'ay lines have 
been constructed in precarious areas with the avowed 
object of protecting them against the evils of famines. 
Similarly protective irrigation works have been con- 
structed in these areas. These works are not directly 
remunerative but they constitute an insurance against 
famine. A policy of afforestation with the object of 
securing a steady rainfall is also being pursued in 
various areas. 

(2) Measures to Efforts have been directed to in- 
Incrbase Income • n • j ^ 

creasing the power of resistance of 
the people. As an increase in income depends upon an 
increase in agricultural production, the Agricultural 
Department is well organised in every Province to 
stimulate production. Improved qualities of seeds and 
good breeding buUs are made available to the agricul- 
turists. New varieties of crops are being introduced in 
various parts of the country. Experimental farms are 
maintained in all districts to demonstrate the value 
and practicability of new methods of cultivation. 
Attempts to increase the yields of crops are made by 
the supply of chemical manure and better seeds, such 
as Pusa wheat. Agricultural education is imparted in 
schools and colleges. A well-organised agricultural 
research institute is now established at Delhi. There is 
also an AJl-India Agricultural Research Council. 

Rexiep and Various measures have been adopted 

Against Debts to give reliei to the agriculturists 
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from indebtedness. Co-operative credit societies have 
been established in all provinces. They supply cheap 
credit to the peasants. Land mortgage banks have 
been formed in some Provinces to deal with long- 
term debts. Debt reconciliation boards are consti- 
tuted in various provinces. The Government also 
makes tagavi and other loans to the needy agricul- 
turists. Agriculturists are protected from the exorbitant 
demands of the moneylenders by various Acts: the 
Deccan Agriculturists’ Relief Act in Bombay, the Land 
Alienation Act in the Punjab, and the Encumbered 
Estates Acts in other Provinces. 

Meashtbbs fob The evils of famine are essentially 

MPLOYMENT Unemployment. With 

an overwhelming percentage of her population depend- 
ent on agriculture, India’s economic life is inevitably 
one-sided, unbalanced and unstable. As early as 1880, 
the Famine Commission insisted on the diversification 
of occupations as a remedy for the evils of famine. 
Industrial development giving employment to an 
increasing number is the surest protection against 
fa mi nes. The Central Government and the Provincial 
Governments which have their own Departments 
of Industries are endeavouring under a policy of 
discriminating protection to encourage industries both 
by direct and indirect methods, thus increasing the 
national as well as per capita income and providing 
employment for more people. 
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Federal Assembly, 72, 74-76 
Federal Court, 121, 150, 151- 
155, 204 

Federal Railway Authority, 148- 
160, 180, 204 

Federation, conditions and 
nature of a, 33-36 
Federation, All-India, 44: 
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astral record, 247-248; 
assessment of revenue, 213, 
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235-236; police, 277-278 
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